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A comparison of the democratic conception of the State developed by the 

Czech Constitutional Court against the undemocratic, semi-feudal conception 

of EU institutions according to the EU Court of Justice 

Relevant statements of the GC in the Order1 Conflict of interest judgement of Czech ConCourt 

In the present case, even though, on 24 June 2019, the 

European Council had explained to the applicant, in 

clear terms, why it could not take the action requested 

of it, he did not seek to bring the present action under 

Article 263 TFEU for annulment of the European 

Council’s decision, set out in that letter of 24 June 

2019, not to take the steps which it was requested to 

take in the call to act. It is in the context of such an 

action for annulment that, if necessary, subject to 

being able to prove that he had an interest in bringing 

proceedings against such a decision, he could have 

challenged the grounds on which the European 

Council justified its decision not to exclude the Prime 

Minister of the Czech Republic from that institution’s 

meetings at issue. (para 32 of the of the Order of 17 

July 2020). 

- [...] the presence of personal interest puts any 

decision of a public officer in doubt, even such 

decision was correct (in the rules for the exercise of 

judicial power or in the accounting or auditing activity 

the traditional maxim „to be independent and seen to 

be independent“, „Verdeutlichung der 

Unabhängigkeit“). The [EU] Financial Regulation 

in this context (Art. 61 para 1) speaks about 

„...situations which may objectively be perceived.... .. 

not only the subjective aspect (an internal relation of 

the judge to the matter, participants and their 

representatives), but also the objective aspect (the 

judicial decision-making must also externally appear 

to be impartial). (The same is applied in the [EU] 

Financial Regulation in its Art. 61 (pt. 117).  

In the light of all the foregoing considerations, the 

plea of inadmissibility raised by the European Council 

must be upheld and, consequently, the action must be 

dismissed as inadmissible and, in any event, 

manifestly lacking any foundation in law, it being 

emphasised, in response to the applicant’s arguments 

concerning an alleged denial of justice in the event 

that his action were to be dismissed as inadmissible, 

even though he is a member of a national parliament 

and is the subject of threats to his physical safety, that 

Article 47 of the Charter of Fundamental Rights of the 

EU is not intended to change the system of judicial 

review laid down in the Treaties (judgment of 3 

October 2013, Inuit Tapiriit Kanatami and Others v 

Parliament and Council, C-583/11 P, 

EU:C:2013:625, Para 97, and order of 28 February 

2017, NF v European Council, T-192/16, 

EU:T:2017:128, Para 74). (Para 39 of the Order of 

17 July 2020). 

- [...]the transparency principle is a necessary pre-

requisite allowing the exercise of public function to 

be subject to control not only from the part of the 

State, but also from the critical assessment of the 

general public [...] in a way that corresponds to the 

constitutional principle of a democratic republic (as 

res publica) according to Art. 1 para 1 and Art. 2 para 

3 of the [Czech] Constitution and Art. 2 para 1 of the 

Charter [...]. Transparency is linked to the 

requirement of integrity of a public officer who shall 

without raising doubts act as a representative of 

public interest, and who shall according to a wider 

psychological concept of personal integrity be able to 

balance the tension between the values intrinsic to 

the public functions and demands of her external 

environment, continuously act in accordance with 

those principles in different positions and maintain 

internal cohesion of mind against various pitfalls (pt 

119). 

Conclusion of the GC: The fundamental value of 

justice applies to all citizens, except for 

representatives of Member States in the European 

Council. They are not criminally nor administratively 

liable in relation to administrative offences and 

criminal acts contained in the binding instruments of 

Conclusion of the Czech ConCourt: Any public 

officer or elected representative should embrace 

requirements of integrity without raising doubts as to 

whether he is acting in a private or public interest 

and/or whether he is in the exercise of its public 

                                                           
1 The arguments of the GC listed below (in the left-hand column) are in an obvious contradiction to the above-

mentioned fundamental EU value of justice and are unambiguously defeated by the arguments in Conflict of interest 

judgement of Czech Constitutional Court (in the right-hand column). 
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their own organisation, namely the EU, such as the PFI 

Directive do not apply to them.2 

function committing administrative offences and/or 

criminal acts.3 

  

                                                           
2 In other words, the GC effectively says: In the European Council representatives of Member States can commit 

criminal acts without fear of being punished for that. Conclusions of the European Council, the source of Union law, 

can be adopted through a behaviour which otherwise – if representatives of Member States in the European Council 

could be administratively or criminally punished – would constitute a criminal act defined by the PFI Directive. 
3 In other words, the Czech ConCourt effectively says: Decision-making respecting Art. 61 of the Financial Regulation 

must in its subjective aspect (an internal relation of to the matter), but also in its the objective aspect (it must also 

externally appear to be impartial) be in line with the fundamental value of justice. 
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Relevant statements of the GC in the Order4 Conflict of interest judgement Czech ConCourt  

In the present case, first, it must be held that the act 

the adoption of which by the European Council has 

been requested by the applicant, namely the exclusion 

of the Prime Minister of the Czech Republic from the 

meetings of that institution concerning the financial 

perspective negotiations, would not have been an act 

addressed by the European Council to the applicant, 

but a decision of that institution addressed to that 

Prime Minister. Thus, even if the applicant relies on 

his status as a member of the national representation 

of the Member State in question, in this case the Senate 

of the Czech Republic, in order to act in the public 

interest, the fact remains that the case-law referred to 

in Paras 25 and 26 above instead requires, as regards 

the demonstration of an interest in bringing 

proceedings, him to prove a personal interest, both 

actual and existing, in a finding that the European 

Council has allegedly failed to act. In addition and in 

any event, the condition referred to in the third Para 

of Article 265 TFEU concerning the interest in 

bringing proceedings and requiring that any natural 

or legal person complaining that the institution 

involved has failed to send to that person an act, other 

than a recommendation or an opinion, addressed to 

that person or concerning him directly and 

individually, is clearly not satisfied in the applicant’s 

case since, on the contrary, the measures sought from 

the Council were addressed to a third party (see, to 

that effect, orders of 23 January 1991, Prodifarma v 

Commission, T-3/90, EU:T:1991:2, Para 37, and of 

26 November 1996, Kuchlenz-Winter v Council, T-

167/95, EU:T:1996:172, Para 20). (Para 27 of the 

Order of 17 July 2020). 

- [...] Differently from Article 1 para 1 of the 

Constitution in fine, the State is here for citizens, 

according to Article 2 para 3 of the Constitution, 

public office holders are here, on the contrary, for 

the State as one of forms of embodiment of public or 

general interest. In this sense (when performing the 

public function) they have not, as a part of public 

function mechanism, the autonomy of will, they are 

bound by law, by public interest and common good 

they are obliged to observe according to the character 

of their mandate. For that reason, the state has the 

right, and at the same time in the public interest, the 

obligation to carefully consider not only on which 

fair conditions it will allow to stand for elected or 

other public functions (Article 21 para 4 of the 

Charter), but also to determine the conditions and 

obligations, under which such public function can be 

exercised. [...] This aspect of preparation of a 

decision is also reflected by 61 para 1 of Regulation 

No 2018/1046 of the European Parliament and of the 

Council (EU, Euroatom) of July 18, 2018 (further on 

“ Financial Regulation “). [...] (pt. 90) 

- [...] Article 21 para 4 of the Charter [...] (Article 1 

para 1, Article 2 para 3 of the Constitution, Article 2 

para 1 and 2 of the Charter). It follows from that 

concept not only the obligation of the legislator to 

provide for a fair access to such public functions, but 

also its obligation to regulate their exercise in a way 

not to arise doubts on their impartial execution in 

public of general interest defined by the law, adopted 

by a legislative authority resulting from free and 

democratic elections. (pt. 94) 

As to the remainder, with regard to the allegations 

relating to the alleged conflict of interest of the Prime 

Minister of the Czech Republic, it must be pointed out 

that the regularity of payments made by the EU in 

respect of the funds granted, in his name and on his 

behalf, in the Member States, falls within the scope of 

the EU rules applicable to those funds and of the 

conditions laid down therein, such as those at issue, 

for example, in Case T-76/20, Czech Republic v 

Commission, pending before this Court. (Para 38 of 

the Order of 17 July 2020) 

- [...] the presence of personal interest puts any 

decision of a public officer in doubt, even such 

decision was correct (in the rules for the exercise of 

judicial power or in the accounting or auditing activity 

the traditional maxim „to be independent and seen to 

be independent“, „Verdeutlichung der 

Unabhängigkeit“). The [EU] Financial Regulation 

in this context (Art. 61 para 1) speaks about 

„...situations which may objectively be perceived.... 

… not only the subjective aspect (an internal relation 

of the judge to the matter, participants and their 

representatives), but also the objective aspect (the 

judicial decision-making must also externally appear 

to be impartial). (The same is applied in the [EU] 

Financial Regulation in its Art. 61 (pt. 117).  

Conclusions of the Order of 17 July 2020: All 

citizens are equal, except for the representatives of 

Conclusion of the Czech ConCourt: All public 

officers [Representative of the member states in the 

                                                           
4 The arguments of the GC listed below (in the left-hand column) are in an obvious contradiction to the above-

mentioned fundamental EU value of equality before law and are unambiguously defeated by the arguments in Conflict 

of interest judgement of Czech Constitutional Court (in the right-hand column). 
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Member States in the European Council, who are 

above Union law5. The system of the judicial review, 

if it is complete as described the GC of the CJEU and 

if it is to be applied under the conditions stipulated in 

Paras 38 and 39 of the Order of 17 July 2020 is entirely 

faulty and deficient as it does not allow a European 

taxpayer to prevent unlawful distribution of the taxes 

he paid to State and the EU6. 

European Council] are equal before law and the 

prohibition of conflict of interest applies to them. If 

according to the Constitutional Court guarantees are 

needed to enable the interconnected system of 

institutions and measures to operate properly, and 

elected Members do not have an autonomy of will, 

then Applicant therefore has to act as he vowed in his 

constitutional affidavit, and be able to effectively 

protect the effective application of the equality of law, 

for example, before the CJEU7. 

 

  

                                                           
5 In other words, the GC effectively says: If prohibition of conflict of interest does not apply to the representatives of 

Member States in the European Council, then the European Council will be, as the supreme body of the European 

Council, the only institution of the EU and in Member States which can act in breach of that prohibition and in breach 

of the fundamental value of equality before law under Art. 2 TEU. If prohibition of conflict of interest applies to the 

representatives of Member States in the European Council, but the Applicant would not have a standing to act, there 

will be no one who could enforce the prohibition of conflict of interest on the representatives of Member States in the 

European Council in a binding way. 
6 If a Member of a national parliament of a Member State did not have the right to sue a European institution then 

Protocol no. 1 of TFEU would have no real value and it would be a mere „window dressing“. National Parliaments 

can control the EU executive branch (European Council, Council and the Commission), but not in any binding way. 

At the same time, if the European Council managed to get rid of any control of national Parliaments – even if only an 

indirect one via the CJEU – then also the CJEU would lose any practical control over the European Council. In turn, 

then, the fundamental value of the EU, namely the equality of citizens before law, would be seriously undermined. 

Indeed, the European Council and the representatives of Member States in it would be out of reach of control of other 

EU and national institutions. This would completely undermine the system of check and balances of powers among 

EU institutions and EU and national Parliaments. 
7 In other words, the Czech ConCourt effectively says:  The system of checks and balances works as Members of 

national parliaments can control the members of their government in the European Council by bringing the European 

Council to the European Court of Justice. Thus, an effective judicial control over representatives of Member States is 

ensured, those representatives are not above law and their behaviour can be disciplined by CJEU. 
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Relevant statements of the GC in the Order8 Conflict of interest judgement Czech ConCourt  

Thus, for the purposes of Article 15(2) TEU, it is for 

the Member States alone, in accordance with their 

internal constitutional rules, to determine whether, 

in the context of the various proceedings of the 

European Council, they should be represented by 

their Head of State or Government respectively. 

Consequently, it is clear that, by refusing to act on 

the call to act and irrespective of whether, having 

regard to Article 325(1) TFEU and Article 61(1) of 

Regulation 2018/1046, the representative of the 

Czech Republic in that institution is in a situation of 

conflict of interest, the European Council is not, in 

any event, in breach of the third Para of Article 265 

TFEU in the present case. (para 37 of the Order of 

17 July 2020) 

[...] the danger of misuse of public function is not 

imminent only within the framework of exercise of 

conferred competences, irrespective of whether it is 

a decision-making, legislative, human resources 

competence etc., and not always such acting can be 

qualified as unlawful. [...] Of equal importance is a 

risk of misuse of public function, which is indirect 

(„informal“) where public officer with regard to her 

position can influence or neutralise other person, 

no matter whether they are public officers of 

different type or private persons, by promising them 

certain advantages which she can provide them 

thanks to his position of public officer or, vice-

versa, by a menace of negative consequences which 

the possible „non-cooperation“ with such public 

officer could bring to that other person. (point 129) 

As to the remainder, with regard to the allegations 

relating to the alleged conflict of interest of the 

Prime Minister of the Czech Republic, it must be 

pointed out that the regularity of payments made by 

the EU in respect of the funds granted, in his name 

and on his behalf, in the Member States, falls within 

the scope of the EU rules applicable to those funds 

and of the conditions laid down therein, such as those 

at issue, for example, in Case T-76/20, Czech 

Republic v Commission, pending before this Court. 

(Para 38 of the Order of 17 July 2020) 

The same is true for the obligation of State to take 

appropriate (preventive) measures avoiding in 

functions within their responsibility appearance of 

such a conflict of interest and solving situations 

which can be objectively perceived as a conflict of 

interest (Article. 61 para 1 of Financial 

Regulation), when a doubt on exercise of functions 

of a financial actor is sufficient for an appearance 

of conflict of interest, […] equally to national 

authorities at all levels participating in the 

implementation of budget in direct, indirect and 

shared management, including in the preparation 

of these activities, in audit or control (i.e. not only 

in the proper substantive decision making). (pt. 105) 

Conclusions of the Order of 17 July 2020: The rule 

of law applies to all citizens, except for the European 

Council9. Unlike any other piece of binding 

(legislative or non-legislative) or non-binding 

(legislative or non-legislative) EU legislation, the 

adoption of any binding or non-binding act of the 

European Council is not subject to any legal or “EU 

constitutional” legal requirements10. 

Conclusion of the Czech ConCourt: The rule of 

law applies to all citizens, in particular to the 

members of government with top executive power. 

Any legislative or non-legislative act adopted by such 

members of government with top executive power in 

conflict of interest is null and void11. 

 

  

                                                           
8 The arguments of the GC listed below (in the left-hand column) are in an obvious contradiction to the above-

mentioned fundamental EU value of rule of law and are unambiguously defeated by the arguments in Conflict of 

interest judgement of Czech Constitutional Court (in the right-hand column). 
9 In other words, the GC effectively says: The source of law of the EU, conclusions of the European Council to which 

secondary EU law instruments regularly refer as their source of inspiration, can be legally rotten (adopted in violation 

of the prohibition conflict of interest) as well as any secondary EU law instruments adopted on their basis  
10 Appellant points out that not exercising legislative functions does not mean European Council can act outside control 

of members of national parliaments of Member States and outside provisions of applicable primary and secondary 

Union law, in particular Art. 61 of Financial Regulation, Art. 325 (1) TFEU and Art. 2 TEU. 
11 In other words, the Czech ConCourt effectively says: The source of law of the EU, conclusions of the European 

Council cannot be legally rotten, and for them to be valid, they must be adopted not in conflict of interest.  
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Relevant statements of the GC in the Order12 Conflict of interest judgement Czech ConCourt  

In addition and in any event, as regards whether there 

was, in the present case and as the European Council 

argues in its plea of inadmissibility, no obligation on 

that institution with regard to the measures requested 

by the applicant in the call to act, because of that 

institution’s lack of competence to adopt those 

measures, it must be recalled that that question is not 

a condition for the admissibility of the action for 

failure to act, but a question which must be examined 

on the merits. It is precisely in order to rule on the 

substance of a claim for a declaration of a failure to 

act that it is necessary for the Court to determine 

whether, at the time of the call to act addressed to the 

institution concerned within the meaning of the 

second Para of Article 265 TFEU, that institution was 

under a duty to act in the manner requested by the 

applicant in the call to act (see, to that effect, 

judgment of 29 September 2011, Ryanair v 

Commission, T-442/07, not published, 

EU:T:2011:547, Paras 27 and 28). (para 35 of the 

Order of 17 July 2020) 

- [...] not only is it important how the management of 

public affairs objectively operates, but also how such 

operation is perceived by the general public. Such 

trust can hardly be won by the State there where 

there is a suspicion that the exercise of a public 

function has continuously been influenced by private 

interests without that being anyhow verified or 

sanctioned. This is [...] linked [...] to the effectiveness 

of the legal regulation of conflict of interest as a 

constitutional requirement (point 127.) 

- [...]Of equal importance is a risk of misuse of public 

function, which is indirect („informal“) where public 

officer with regard to her position can influence or 

neutralise other person, no matter whether they are 

public officers of different type or private persons, by 

promising them certain advantages which she can 

provide them thanks to his position of public officer 

or, vice-versa, by a menace of negative consequences 

which the possible „non-cooperation“ with such 

public officer could bring to that other person. (pt 

129.) 

In the present case, however, irrespective of the 

merits of the allegations of corruption made by the 

applicant against the Head of Government of the 

Czech Republic and of the judgment delivered by the 

Ústavní soud (Constitutional Court), it must be found 

that, as the European Council claims, that institution 

has no discretion in the application of Article 15(2) 

TEU when it invites the Heads of State or 

Government of the Member States to European 

Council meetings. Indeed, in the absence of precision 

on that point in that provision, the provision must be 

understood as being based on the premiss that it is 

the responsibility of the Member States to adopt 

national measures, including constitutional 

measures, making it possible to determine whether 

they should be represented, at meetings of that 

institution, by their Head of State or Government 

respectively and, if so, whether there are grounds 

which may lead to one of them being prevented from 

representing his respective Member State within the 

European Council. (para 35 Order of 17 July 2020). 

- To be able to properly exercise its tasks, a 

government should be composed of persons  which 

can be expected to fully perform their functions, to 

be integral personalities not split when 

accomplishing  their public interest missions, fully 

aware of the public interest´s importance, 

sufficiently loyal in relation to the State [see 

judgment of Constitutional Court of December 5, 

reference number  Pl. ÚS 9/01 (N 192/24 SbNU 419; 

35/2002 Sb.)], not being in a situation of conflict of 

interest, but performing their public function in a 

way that they shall not outwardly appear to be in a 

situation of conflict of interest , and […] (point 88). 

- An obligation of democratic rule of law (article 1, 

para 1 of the Constitution) is [...]to prevent them to 

profit of conferred powers to promote their own 

interests to the detriment of the public interest, but 

also to the detriment of other participants in the 

political competition or in the competition on the 

market, as well as to the detriment of the public 

confidence..[...] (point 89) 

That conclusion is all the more valid since, without 

prejudice, as appropriate, to the procedure provided 

for in Article 7 TEU in the absence of national 

measures to prevent any manifest conflict of interest in 

the representation of the Member State or to those 

referred to in Articles 258 and 259 TFEU as regards 

disputed sectoral policy payments made in the name 

and on behalf of the EU, the division of competences 

- [...] In relation to the EU law, the provisions of 

Section 4a [prohibition of control of media by 

politicians, including the members of the 

government], differently from Sections 4b and 4c of 

the Law on Conflict of Interest [prohibition of 

control of companies which receive public contracts, 

national or EU subsidies or investment incentives] by 

politicians, including the members of the 

                                                           
12 The arguments of the GC listed below (in the left-hand column) are in an obvious contradiction to the above-

mentioned fundamental EU value of justice and are unambiguously defeated by the arguments in Conflict of interest 

judgement of Czech Constitutional Court (in the right-hand column). 
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within a Member State enjoys the protection conferred 

by Article 4(2) TEU, in accordance with which the EU 

is required to respect the national identity of the 

Member States inherent in their fundamental political 

and constitutional structures (see judgment of 18 June 

2020, Porin kaupunki, C-328/19, EU:C:2020:483, 

Para 46 and the case-law cited). (para 36 Order of 17 

July 2020) 

government]  are above all a solution of national 

problems of political and constitutional system (for 

more details see  sub 160), which is not a question of 

Article 4 para  3 of SEU embodying the principle of 

loyal cooperation, but of Article 2 of SEU containing 

a list of fundamental values common to EU and its 

member states […] (pt. 107). 

Thus, for the purposes of Article 15(2) TEU, it is for 

the Member States alone, in accordance with their 

internal constitutional rules, to determine whether, in 

the context of the various proceedings of the European 

Council, they should be represented by their Head of 

State or Government respectively. Consequently, it is 

clear that, by refusing to act on the call to act and 

irrespective of whether, having regard to Article 

325(1) TFEU and Article 61(1) of Regulation 

2018/1046, the representative of the Czech Republic 

in that institution is in a situation of conflict of interest, 

the European Council is not, in any event, in breach of 

the third para of Article 265 TFEU in the present case 

(p. 37 Order 17 July 2020) 

- [...] [T]he state has the right, and at the same time 

in the public interest, the obligation to carefully 

consider not only on which fair conditions it will 

allow to stand for elected or other public functions 

(Article 21 para 4 of the Charter), but also to 

determine the conditions and obligations, under 

which such public function can be exercised. [...] 

This aspect of preparation of a decision is also 

reflected by 61 para 1 of Regulation No 2018/1046 of 

the European Parliament and of the Council (EU, 

Euroatom) of July 18, 2018 (further on “ Financial 

Regulation “). [...] (point 90) 

Conclusions resulting from the Order of 17 July 

2020: The decision-making of the European Council 

is free from application of any rules of primary and 

secondary EU law13 and its conclusions can violate 

any rules of EU law and no one is entitled to control 

them, directly or indirectly via the review of CJEU14. 

Conclusion of the Czech ConCourt: No public 

institution in a democracy can act, whether formally or 

informally, in conflict of interest. The legislator of any 

democratic state is obliged to ensure protection of any 

public body emanating from such a state from the 

conflict of interest15. 

 

                                                           
13 In view of the Appellant, the European Council if acting in presence of conflict of interest of one of its members 

cannot decide anything if it want to call itself democratic public institution. If it decides anything while any of the 

representatives of its Members is in conflict of interest, its decision shall be declared null and void from the beginning 

due to the violation of Art. 2 TEU, Art. 325 (1) TFEU and Art. 61 (1) of the Financial Regulation by the CJEU. If the 

CJEU is not capable of doing so, it shall be national courts of Member States who shall decide that the such act of the 

European Council, such as the 2021-2027 MFF, is null and void as it violates the constitutional rule arising out of the 

material core of Constitutions of all EU Member States. 
14 In other words, the GC effectively says: The EU is not a democratic international organisation and the European 

Council is not a democratic institution because EU does not have to ensure that its institutions, including the European 

Council, apply prohibition of conflict of interest, which the EU must enforce in its institutions. 
15 In other words, the Czech ConCourt effectively says: The conflict of interest does not have to be proven by a court 

judgment in force, or a decision of a public body or claimed and/or substantiated by evidence. It suffices that there is 

an „appearance of conflict of interest have to be“. The EU is a democratic international organisation since it obliges 

via Art. 325 TFEU and Art. 61 of the Financial Regulation all its institutions to have to respect the prohibition of 

conflict of interest. The European Council would be a democratic institution if it prevented the conflict of interest 

from appearing in its acting and in this way respects value of democracy in Art. 2 TEU. 


