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APPEAL IN THE CASE T-715/19 Wagenknecht vs. European Council 

I. APPELLANT 

Lukáš Wagenknecht 

born on 24. 9. 1978 

domiciled U Krematoria 2636, Pardubice, Czech Republic 

represented by the attorney at law: 

…………………………………………………………………………………………………………

………………………………………………………………………………………………………… 

II. APPEALED DECISIONS AND THE OTHER RELEVANT PARTY   

Appeal against the following Orders of the General Court of the Court of Justice of the EU:  

- Order of the Eighth Chamber of the General Court (E-curia: 953964) deciding the case also on 

its substance dated 17 July 2020 and served on the Appellant the same day in T-715/19 Lukáš 

Wagenknecht vs European Council. (the Order), and Order of the President of the General 

Court (E-curia: 955247) dated 23 July 2020 and served on the Appellant the same day stating 

that there is no need to adjudicate on the application of the interim measure under Art. 279 in 

T-715/19 R Lukáš Wagenknecht vs European Council (the Additional order). 

- Name of the other party to the relevant case before the General Court: European Council 

III. FORM OF ORDER SOUGHT  

The Appellant requests that the Court of Justice of the EU set aside in full the Order of the Eighth 

Chamber of the General Court (E-curia: 953964) served on the Appellant 17 July 2020 in the 

case T-715/19 Lukáš Wagenknecht vs European Council. 

and decides the following: The European Council failed to act by having failed according to 

Art. 325 (1) of the Treaty on the functioning of the EU and Art. 61 (1) of Regulation (EU) 

1046/2018 on the financial rules applicable to the general budget of the Union to take a 

binding and deterrent measure aimed at preventing or addressing the conflict of interest of 

the Prime Minister of the Czech Republic, Mr. Andrej Babiš, by not having excluded the 

Prime Minister of the Czech Republic, Mr. Andrej Babiš, violating the prohibition of conflict 

of interest laid down in Art. 61 (1) of Regulation (EU) 1046/2018, from participation in 

deliberations leading to the adoption of the Multiannual financial framework of the EU for 

2021 – 2027. 

The Appellant also seeks to have set aside in full the decision of President of the General Court 

dated 23 July 2020 that there is no need to adjudicate on the application of the interim measure 

under Art. 279 TFEU in T-715/19 R Lukáš Wagenknecht v European Council. 

Language of the case: English             Date: 27 September 2020  
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A. INTRODUCTION 

1. What is at stake in this case? This case is about a fundamental conflict between the view of 

the General Court of the Court of Justice of the EU (the GC) and the Czech Constitutional Court 

(the Czech ConCourt) on the meaning of fundamental values of democracy, rule of law, equality 

before law and justice: on the one hand, in the EU and its institutions and, on the other hand, in 

the Czech Republic and EU Member States and their institutions. According to the Czech 

ConCourt the State is here for the citizens and it has an obligation resulting from the “material 

core” of the Czech Constitution (as well as Constitutions of number of other EU Member States1) 

and from the principle of democracy to ensure that all of its institutions ensure that they act in 

public interest, which entails obligation to prevent situations of conflict of interest; in the view of 

the Czech ConCourt this applies also to the EU2 (on the assumption that the EU is an autonomous 

international organisation of a special character as developed on the basis of Van Gen den Loos 

jurisprudence of the CJEU). By contrast, according to the GC, the European Council, as one of the 

key institutions of the EU listed in Art. 13 TEU, “has no competence” to apply the prohibition of 

                                                           
1 As amply described in a comparative law analysis within its Conflict of Interest Judgement of 11 February 2020 Pl. 

ÚS 4/2017 (the Conflict of Interest Judgement of the Czech Constitutional Court): Relevant excerpts from the 

Conflict of Interest Judgement of the Czech Constitutional Court:  „This is because that beside the protective 

functions of the material core of the Constitution in Article 9 para 2 [...] similar values form the so-called 

material core of EU law (Article 2 of SEU, Charter of Fundamental Rights of the EU); value coherence of such 

multicentre or heterarchical (multi-level) unit protects also its parts, one of them being the legal system of the 

Czech Republic. (point 109).  [...] that these principles correspond to standard legislation on conflict of interest 

in other democratic countries and to the EU law, and in particular they are supported by constitutional principles 

of organization and operation of public authorities in the Czech Republic (Article 1 para 1, Article 2 para 1 to 3, 

Article 5 of the Constitution, Article 2 para 1 and 2, Article 21 and 22 of the Charter). (point 118). 
2 Conflict of Interest Judgement of the Czech Constitutional Court: An obligation of  democratic rule of law (article 

1, para 1 of the Constitution) is [...] also to prevent them to profit of conferred powers to promote their own 

interests to the detriment of the public interest, but also to the detriment of other participants in the political 

competition or in the competition on the market, as well as to the detriment of the public confidence..[...] (point 

89) [...] Differently from Article 1 para 1 of the Constitution  in fine,  the State is here for citizens, according to 

Article 2 para 3 of the Constitution,  public office holders are here, on the contrary, for the State as one of forms 

of embodiment of public or general interest. In this sense (when performing the public function) they have not, 

as a part of public function mechanism, the autonomy of will, they are bound by law, by public interest and 

common good they are obliged to observe according to the character of their mandate. For that reason, the 

state has the right, and at the same time in the public interest, the obligation to carefully consider not only on 

which fair conditions it will allow to stand for elected or other public functions (Article 21 para 4 of the 

Charter), but also to determine the conditions and obligations, under which such public function can be 

exercised. [...] This aspect of preparation of a decision is also reflected by 61 para 1 of Regulation No 2018/1046 

of the European Parliament and of the Council (EU, Euroatom) of July 18, 2018 (further on “ Financial 

Regulation “). [...] (point 90). The same is true for the obligation of States to take appropriate (preventive) 

measures avoiding in functions within their responsibility appearance of such a conflict of interest and solving 

situations which can be objectively perceived as a conflict of interest (Article. 61 para  1 of Financial 

Regulation), when a doubt on exercise of functions of a financial actor is sufficient for an appearance of conflict 

of interest,  From the point of view of legal terminology, it must be stressed that this sentence  (“...where the 

impartial and objective exercise of the functions of a financial actor or other person, as referred to in Para 1, is 

compromised...“) is in the Czech version translated very loosely as “threat” given the requirement  of objective 

perception of conflict of interest (“...situations which may objectively be perceived as a conflict of interests...“), as 

required by Article 61 para  1 of Financial Regulation in fine. It is explicitly pointed here that this applies 

equally to national authorities at all levels participating in the implementation of budget in direct, indirect and 

shared management, including in the preparation of these activities, in audit or control (i.e. not only in the 

proper substantive decision making). [...] (point 105). 
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conflict of interest to the representatives of its members3, and, hence, no competence to ensure that 

the European Council acts in public interest, and not in private interest of one of those 

representatives. Next, the result of this case may make Andrej Babiš forever immune from justice 

as to his breaches of prohibition of conflict of interest: if the CJEU agrees with the GC, then for 

years 2021-2027 Andrej Babiš and his companies will benefit from an absolute, judicially non-

contestable right to receive several hundreds of million EUR in direct agricultural payments in 

violation of EU rules on prohibition of conflict of interest; the EU citizens and taxpayers will be 

obliged to pay to him this money every year without being able to anyhow remedy the illegal 

distribution of these several hundreds of million annually to his companies and to him. This will 

happen due to the application of rules on “direct and individual concern” by the GC4 and the rule 

of “res iudicata” following the final judgement of the CJEU in this case: not only will it then not 

be possible to assess the conflict of interest of Andrej Babiš on its merits at any court in the EU or 

in any Member State any more until his death, but it will even not be possible for anyone to bring 

the matter before any court in the EU and in Member State5. Thus, Mr. Andrej Babiš will receive 

similar benefits as the French absolutist king Louis XIV.: he will be able via his companies to 

illegally benefit from monies paid by taxpayers to the EU budget and no one will ever be allowed 

to bring him to justice for it. Thus, the fundamental maxim of Magna Charta Libertatum “no 

taxation without representation” will be breached as well as the fundamentals of democracy could 

trigger a legitimate will of the democratic Member States to leave such non-democratic EU as well 

as a legitimate will of citizens of the EU to use their constitutional right of the sovereign to rise to 

resistance and reassert their right of the ultimate sovereign6. Last, but not least in this respect, this 

case will tell if the Court of Justice of the EU (the CJEU) is a court professing the values of 

democracy, rule of law, equality before law and justice or, if it is closer to the medieval Venetian 

Court, “the Council of Ten”, described as a “ruthless, all-seeing tribunal at the service of the ruling 

oligarchy, a court whose sentences were handed down rapidly after hearings held in secret”7. 

2. This is a case for the father (CJEU), not for the son (the GC). The Appellant has a general 

feeling from the Order that (i) the GC did not read properly or may be not at all the documents 

provided by the Appellant in support of his application because the GC showed complete and deep 

misunderstanding of the problem of “state capture” in the Czech Republic which as a still 

democratic States is being captured by the multinational Agrofert Group and his beneficial owner 

Andrej Babiš who makes the democratic institutions of the Czech Republic to serve his personal 

interests and interests of his Agrofert Group8 (all despite the fact that the Appellant explained this 

                                                           
3 See para 35 of the Order. 
4 See paras. 27-33 of the Order. 
5 See below the explanations why the CJEU is the only judicial and public institution which can decide the case and 

the description why all other possible ways of obtaining court remedies are barred. 
6 The way in which this case will be decided will tell if the EU is a democratic organisation respecting fundamental 

values of democracy and rule of law or a brute political empire based on the right of the more powerful one such as 

was the feudal Holy Roman Empire. New York Times in this context already asked on 3 December 2019 if the EU 

coming into the era of the new (European) feudalism: „It is a type of modern feudalism, where small farmers live in 

the shadows of huge, politically powerful interests — and EU subsidies help finance it.“ The Money Farmers: How 

Oligarchs and Populists Milk the E.U. for Millions, by Selam Gebrekidan, Matt Apuzzo and Benjamin Novak, 

https://www.nytimes.com/2019/11/03/world/europe/eu-farm-subsidy-hungary.html, Who Keeps Europe’s Farm 

Billions Flowing? Often, Those Who Benefit, 3 November 2019, 11 December 2019, 

https://www.nytimes.com/2019/12/11/world/europe/eu-farm-subsidy-lobbying.html 
7 Description of the court authority named Council of Ten in Palazzo Ducale in Venetia where it had its seat. 
8 See section II.6. for more detail. 

https://www.nytimes.com/2019/11/03/world/europe/eu-farm-subsidy-hungary.html
https://www.nytimes.com/2019/12/11/world/europe/eu-farm-subsidy-lobbying.html
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problem in detail in his Pleadings, Observations to the Observations of the European Council and 

in the Annexes to the two); (ii) the GC quickly and completely wrongly oversimplified the case of 

Andrej Babiš and said to itself  the situation of Andrej Babiš and his conflict of interest and said 

to itself “that sounds like Poland and Hungary let us treat it in the same way or more precisely 

“let’s say that someone else should treat it in the same way, i.e. under Art. 7 TEU”9 – treating this 

case under Art. 7 TEU is an entire non-sense because the situation of Andrej Babiš, Agrofert Group 

and their state capture of the Czech Republic will never by far and large come under conditions 

necessary for triggering Art. 7 TEU or even close to them as this is a totally different case; (iii) the 

GC took a fright when it realized political consequences of the case and hence exercised a number 

of judicial tricks to avoid solving this case. This is a case for the father (the CJEU), because it is 

beyond powers of the son (the GC)10.  

3. Summary of the case from the political perspective. Politically, the case is about the “elephant 

in the room” which almost every public institution11 and almost every court is trying to put under 

the carpet – that “elephant in the room under the carpet” is the conflict of interest of the Czech 

Prime Minister, Mr. Andrej Babiš. One thing which is absolutely clear is that Andrej Babiš is in 

conflict of interest and that he effectively did misuse his conflict of interest12 in the meetings of 

the European Council on the EU budget for the period 2021-202713. The Appellant proved this in 

his application beyond any reasonable doubt, the European Commission and the European 

Parliament confirmed it, neither the European Council nor the GC disputed it. Some public 

institution will, however, have to say it – that Andrej Babiš is in conflict of interest – as a binding 

legal conclusion. That someone can in the whole EU be only the CJEU since, first, other competent 

courts and authorities14 are too scared to do so or even bring the case to the court15 and, second, 

                                                           
9 See para 37 of the Order. 
10 The Appellant sincerely hopes that the CJEU will show its moral force, wisdom, integrity and attachment to values 

of democracy and rule of law and will decide in law, not in politics, as council of wisemen, not as Council of Ten. 
11 With the exception of the European Parliament which, however, has no power to resolve the problem in a binding 

way and can issue only recommendations which the Czech Government led by Andrej Babiš always refuses, so the 

entire efforts of the European Parliament only makes headlined in the newspapers, but is not taken into account by 

any institution, including the European Commission, the European Parliament and the GC which totally ignore the 

relevant parts of two resolutions of the European Parliament on the matter. 
12 It actually happened what the Appellant wanted to prevent from happening. 
13 The „deconstruction of democracy“ by EU funds was firstly described first by the former Chairwoman of the CONT 

Committee of the EU Parliament, MEP Graessle in April 2019: https://forum24.cz/video-takhle-novinari-zdf-odhalili-

babisuv-stret-zajmu-prinasime-ukazku-s-ceskymi-titulky/;  
14 At the EU level all other means of judicial redress against the conflict of interest in relation to direct agricultural 

payments to Agrofert Group and, in turn, Mr. Andrej Babiš are barred: the European Commission, who as the guardian 

of the Treaties, is itself sued for failure to act against the violation of prohibition of conflict of interest of Mr. Andrej 

Babiš in relation to direct agricultural payments in the case (T-350/20) and the European Parliament does not reply to 

the requests of the Appellant to sue alone or together with him this absence enforcement of the violation of conflict of 

interest against Mr. Andrej Babiš; from the individuals, no one, under the current rules on judicial standing, has the 

judicial standing to bring this issue to the CJEU. Also in the Czech Republic all other means of judicial redress in 

relation to the same subject are barred: the Ministry of Justice who is primarily responsible for sanctioning the 

administrative offence of conflict of interest is due to being part of the circle of conflict of interest Mr. Andrej Babiš 

refused definitely in August 2020 to enforce the sanctions, despite being obliged to do so by law and by the Conflict 

of interest Judgement of the Czech Constitutional Court; similarly, the Supreme State Prosecutor, who in this context, 

could have sued the violation of prohibition of conflict of interest before Czech Administrative Courts refused 

definitely in July 2020; individuals under Czech law are not allowed to sue in courts breaches of administrative law, 

such as the violation of the prohibition of conflict of interest. 
15 The Appellant sent two letters to the European Parliament asking the European Parliament to join him in the case 

which would cause that the CJEU would be obliged to tule on the substance of the case and could not avoid the 

https://forum24.cz/video-takhle-novinari-zdf-odhalili-babisuv-stret-zajmu-prinasime-ukazku-s-ceskymi-titulky/
https://forum24.cz/video-takhle-novinari-zdf-odhalili-babisuv-stret-zajmu-prinasime-ukazku-s-ceskymi-titulky/
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the CJEU must deal with it as preliminary question before deciding whether the European Council 

was at fault. If the CJEU does not do so, CJEU will justify the position of the Yellow Vests in 

France that the current democracy and its institutions do not work for ordinary people and, hence, 

shall be destroyed16 as well as the horrific statement of the new Czech political starlet Mr. Pavel 

Novotný – who has recently said that “the death of the Prime Minister (Andrej Babiš) and the 

President (Miloš Zeman) is in the interest of the Czech Republic”17; this abhorrent, unacceptable 

and terrific statement unfortunately only tells the stark truth that if justice is not delivered in a 

polished way by those who are by law bound to deliver it (judges), the justice does not cease to 

exist but gets delivered in its unpolished natural law form of vendetta by the people.18.  

4. Summary of the case from the substantive law perspective. Substantively, the legal questions 

and answers one should ask when trying to solve this case are relatively simple. Is the EU 

democratic international organisation respecting rule of law? Yes, it is. If, it is, it has as a 

democratic public organisation a fundamental obligation to make sure that its institutions apply, 

among others, prohibition of conflict of interest19. Is the European Council an institution of the 

EU? Art. 13 TEU says, that it is. If it, does it have to apply the prohibition of conflict of interest to 

the representatives of its members exactly as all other EU institutions do (including but not limited 

to those other institutions listed with the European Council in Art. 13 TEU20)? Is any representative 

of any member of the European Council in conflict of interest towards the EU budget? Yes, he is. 

Who is that person? The Czech Prime minister, Mr. Andrej Babiš. Who said so? For example, the 

                                                           
problem via the magic formula of „lack of direct and individual concern“ through which it can reject any matter which 

it does not want to deal with. The European Parliament never replied to those Appellant ‘s letters. 
16 If the CJEU similarly to all other courts in the EU so far will decide not to resolve the substance of this case with 

integrity and dignity and will continue the current judicial “hide and seek game” before the problem of conflict of 

interest of Andrej Babiš, then the CJEU would justify the position of the so-called Yellow Vests in France – whose 

argument is in a nutshell “we pay taxes to the French State and the EU, but the French representatives, for instance, 

in the European Council with the assistance of the President of the European Commission, then allow certain persons 

to loot this our money, such as, the billionaire Czech Prime minister who misappropriates this money through his 

conflict of interest to stifle democracy in the Czech Republic and we are prevented by the democratic institutions, 

such as the GC, to anyhow stop the misuse of our taxes, hence, let us loot as well and bring down such non-working 

institutions. 
17 The death of Babiš and Zeman is in the interest of the Czech Republic, said the mayor of the municipality of 

Řeporyje, Novinky.cz, 9 September 2020 https://www.novinky.cz/domaci/clanek/smrt-babise-a-zemana-je-v-zajmu-

ceska-rekl-starosta-reporyji-novotny-40335780 
18 Thus, the CJEU will provide the ultimate proof – as the last possible public institution who can resolve this case – 

that democratic institutions bound to solve such type of democracy threatening cases are unable to do so, and that they 

prefer to put their hands off difficult problems and that the only solution for the sovereign (Czech citizens and EU 

citizens) is to invoke Art. 23 of the Czech Charter of Fundamental Rights which would entitle Czech citizens to rise 

to resistance, including use of violence, if Czech and EU citizens would be obliged to pay toa person and his companies 

from their taxes for the period 2021-2027 a sum which would be distributed to such companies and such person in 

violation of prohibition of conflict of interest who is using that sum destroying the democratic regime in the Czech 

Republic, but through existing democratic institutions the citizens would not be able to achieve a remedy against such 

illegal misappropriation and misuse of their taxes. (Art. 23 of the Czech Charter of Fundamental Rights: Citizens have 

the right to resist anybody who would do away with the democratic order of human rights and fundamental freedoms, 

established by this Charter, if the actions of constitutional bodies or the effective use of legal means have been 

frustrated). 
19 See above fn. no. 2. 
20 See for example prohibition of conflict of interest applicable to consultative stakeholder groups of the European 

Commission contained in Art. 5 (2) of the Commission Decision of 30.5.2016 establishing horizontal rules on the 

creation and operation of Commission expert groups, Brussels, 30.5.2016  C(2016) 3301 final. 

https://www.novinky.cz/domaci/clanek/smrt-babise-a-zemana-je-v-zajmu-ceska-rekl-starosta-reporyji-novotny-40335780
https://www.novinky.cz/domaci/clanek/smrt-babise-a-zemana-je-v-zajmu-ceska-rekl-starosta-reporyji-novotny-40335780
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European Commission21 or the European Parliament22. Is the Czech Prime minister obliged to do 

something with his conflict of interest? Yes, he is obliged to get rid of his conflict of interest 

according to the first sentence of Art. 61 (1) of the Financial Regulation. What if he does not do 

that? Is the European Council as an EU institution obliged to do something with the conflict of 

interest of a representative of one of its members who is “infected” with conflict of interest, but 

does not want to “quarantine” himself? Yes, the European Council as an EU institution is obliged 

to prevent or neutralise his conflict of interest? Who says that? Art. 2 TEU, as the EU is based on 

the value of democracy and rule of law, then Art. 325 (1) TFEU which obliges all EU institutions 

to adopt deterrent measures against all types of fraud and illegal activities affecting the financial 

interests of the Union, among which the conflict of interest falls. Are other representatives of other 

Member States in the European Council individually obliged to do something with the conflict of 

interest of the Czech Prime Minister? Yes, they are. Who says that? The second sentences of Art. 

61 (1) of the Financial Regulation. What are they obliged to do? They are obliged to take 

appropriate measures to prevent a conflict of interests from arising in the functions under their 

responsibility and to address situations which may objectively be perceived as a conflict of 

interests. Hence, did the European Council failed to act when it refused to do anything with the 

conflict of interest of the Czech Prime Minister? Yes, it did. All these questions are necessary to 

resolve the case from a substantive legal point of view. Other questions may be related, but are 

unnecessary for resolving the case. The GC grossly erred in law, apart from the fact that it dealt 

with substantive law questions in an order whereas it should have dealt with such questions in a 

proper judgement - when it based its decision on unrelated questions – which may be of practical 

concern to public officers in the European Council – but which have only little to do with the 

substance of the case23. 

5. Summary of the case from the procedural law perspective. Procedurally, if EU law is not 

only international law under which individuals do not have judicial standing and if the category of 

persons under Art. 265 who are entitled to file an action for failure to act comprises at least one 

person – if this category comprised zero persons then Art. 265 TFEU would be useless, i.e. it 

                                                           
21 European Commission, Final audit report by DG REGIO and DG EMPL to the Czech authorities, following up on 

allegations of conflicts of interest in the Czech Republic on the basis of Article 61 of the Financial Regulation, 

November 2019, https://www.transparency.org/en/press/european-commission-confirms-czech-prime-minister-

andrej-babish-has-conflic; https://www.reuters.com/article/us-czech-eu-babis-idUSKBN1Y51CO 
22 European Parliament resolution of 13 December 2018 on conflicts of interest and the protection of the EU budget 

in the Czech Republic (2018/2975(RSP)), European Parliament resolution of 19 June 2020 on the reopening of the 

investigation against the Prime Minister of the Czech Republic on the misuse of EU funds and potential conflicts of 

interest (2019/2987(RSP)). 
23 These related questions can be the following: Is there any deterrent and proportionate way how to enforce the 

prohibition of conflict of interest of the Czech Prime Minister without damaging the interests of the Czech Republic 

and depriving it of its vote in the European Council? Yes, there is Art. 15 (2) TEU which gives the possibility in case 

the Member State has both a head of State and head of Government to invite one or the other. Would the invitation of 

the Czech President instead of the Czech Prime Minister resolve the problem of the conflict of interest of the latter 

and fulfil the fundamental democratical obligation of the EU as a democratic international organisation? Yes, it would. 

Can the Czech President represent the Czech Republic externally under the Czech Constitution so that the Czech 

national identity under Art. 4 (2) TEU is respected? Yes, it can, Art. 63 (1) (b) of the Czech Constitution expressly 

allows the Czech President to represent the country externally, including at the meeting of the European Council. Why 

is the European Council unable and the GC unable to resolve such a relatively simple legal case in practice? Yes, it 

would involve a bit of diplomatic hassle because the Czech Prime Minister would probably shout for a while, but the 

public officers in the European Council are not paid for “calm days” in the office, but to exercise their duties even if 

it means some difficult work. 

https://www.transparency.org/en/press/european-commission-confirms-czech-prime-minister-andrej-babish-has-conflic
https://www.transparency.org/en/press/european-commission-confirms-czech-prime-minister-andrej-babish-has-conflic
https://www.reuters.com/article/us-czech-eu-babis-idUSKBN1Y51CO
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would not have any “effet utile” – let us examine in a very pedagogical way who can and who 

cannot have standing in this case. The point of departure is the Magna Charta Libertatum and its 

famous maxim - “no taxation without representation” - which survived until as part of EU law, 

namely under the general common constitutional principles of EU Member States. The citizens of 

EU Member States, including the Appellant are paying taxes and these citizen being the ultimate 

sovereign both in the EU and in Member States have the right under that famous legal principle 

and maxim that their servants (ministers24, prime ministers, MPs, MEPs and judges of CJEU and 

national courts) ensure distribution of the money paid by the individuals in form of taxes in 

accordance with legal rules and that these citizens have the possibility to remedy a situation where 

their taxes are distributed in violation of those legal rules25 – either themselves or via their elected 

representative, such as the Appellant. Is an EU taxpayer “directly and individually concerned” if 

a representative of another Member State (the Czech Prime Minister) misappropriates in violation 

of the prohibition of conflict of interest money which this taxpayer paid to the State? Is he/she 

allowed to seek a remedy before the CJEU which is the only court in the EU who can in a binding 

way resolve such a situation? Or is an elected representive of the European taxpayer 

constitutionally charged in his Member State with control over his government, and specifically 

charged with investigating the conflict of interest of the Czech Prime Minister, such as the 

Appellant, allowed to seek a remedy to this problem of conflict of interest before the CJEU which 

is the only court in the EU who can in a binding way resolve such a problem? Or are both the 

European taxpayer and her elected representative, such as the Appellant, allowed only to “shut up, 

keep paying” and observe how his money of the sovereign are being misappropriated by his 

servants (ministers and prime ministers) for their private interests misused in other Member States 

to crush democracy there and how the GC makes sure that they can realise misappropriation in 

calm and then no one can sue them for it?26  

B. MATERIAL LAW VIOLATIONS 

I. PROCEDURAL LAW VIOLATIONS 

1. Violation of the principle of trust in lawful action of EU institutions 

6. The first plea. The GC violated the principle of trust in lawful acting of EU institutions 

established in the case law of the CJEU when it stipulated in an unclear and ambiguous way that 

the Appellant should not have trusted the European Council that it would act in accordance with 

Art. 61 of Regulation (EU) 1046/2018 and Art. 2 TEU as interpreted by the Czech ConCourt in its 

Conflict of Interest judgement of 11 February 202027. The GC discusses at length in paras. 29 – 

33 whether or not the European Council defined its position in its letter of 24 June 2019 in reaction 

to the call of the Appellant on the European Council to act delivered to the European Council on 

10 June 2019. The facts are that (i) the European Council said it will comply with their obligation 

                                                           
24 The same situation as with Mr. Andrej Babiš is, for example, with the Czech minister of Agriculture Toman whose 

father owns several companies in the AGROTRADE Group receiving different agricultural subsidies. 
25 That the violation of those rules took place is the case of Andrej Babiš and Agrofert Group was proven by the 

Appellant, declared by the European Commission and the European Parliament and was undisputed by the European 

Council and the GC. 
26 According to paras. 24-33 of the Order of the GC, the answer is that, both the European taxpayer and her elected 

representative, such as the Appellant,  are only allowed to keep paying and observe” how the money of the sovereign 

(the EU citizen) are being misappropriated by his servants (ministers and prime ministers) for their private enrichment, 

including the use of this money to become authoritarian rulers in EU Member States. 
27 Pl. ÚS 4/2017. 
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to fight corruption and fraud (laid down in Art. 325 (1) TFEU) which means that the Andrej Babiš 

could not take part in the meeting of the European Council, and at the same time, (ii) that it must 

act in conflict of interest as it has not competence to make sure that it does not act in conflict of 

interest. These two statements are mutually exclusive, contradictory and the second statement 

violates the fundamentals of the democratic State respecting rule of law as expressly stated by the 

Czech ConCourt in its Conflict of Interest Judgement. 

7. Violation of the principle of trust in lawful action of the European institutions by the GC. 
Given that, the Appellant asked for clarification in his reaction of 2 July 2020 - as he was confused 

by the “non-answer” of the European Council which was clear from that message also to the 

European Council - to which as a matter of fact he, before filing his action for failure to act on 21 

October 2020, never received an answer28. However, the Appellant acting in accordance with the 

principle of trust in lawful action of the EU institution29 believed that the European Council would 

act as a democratic institution in respect of the rule of law in accordance with the prohibition of 

conflict of interest as stated in Arts. 61 of the Financial Regulation 1046/2018 and 325 (1) TFEU. 

Moreover, the Czech ConCourt later on in its Conflict of Interest Judgement completely confirmed 

that the Appellant was entirely right in demanding the European Council to act in the way it 

demanded it to act in his letter to the European Council of 10 June 2020. Also, the European 

Council violated in its reply to the Appellant of 24 June 2020 its obligation to communicate clearly 

and understandably. Filing an action for annulment of the position of the European Council as the 

GC suggests is useless as it would never capable of resolving the problem of the European Council 

acting in conflict of interest due to presence of Andrej Babiš infected with the conflict of interest: 

even if hypothetically the Appellant would have filed such action, won and the position of the 

European Council was annulled, the European Council would continue to act in conflict of interest 

and the Appellant would have to file an action for failure to act. The Appellant submits that what 

the GC did in paras. 29 – 33 is nothing but a “procedural trick” of its judges of the 8th Chamber by 

which they could easily “kill” the Appellant’s action knowing that Appellant cannot appeal matters 

of fact. 

2. Violation of procedural rules by putting into an order what can be put in the judgement only 

8. The second plea. The GC violated procedural rules laid down in Art. 130 (3) and (7) of its 

Rules of Procedure30. It committed such violation by including into the contents of an order 

substantive considerations which can form part of a judgement only31. The GC decided in this case 

on the plea of inadmissibility by way of an order which is correct in the light of Art. 130 (3) and 

(7) in relation to paras 24-33 (plus paras. 39-40) of the Order. However, the Order is not correct 

as far as it contains in paras. 34-38 also rulings on the substance of the case which violate the 

aforementioned Article the Rules of Procedure of the GC and Art. 6 ECHR. The GC finally 

                                                           
28 If the officers of the European Council intended to act in violation of the material core of the Czech constitution, 

Arts. 2 TEU and material fundamentals of a democratic State with rule of law by conducting meetings of the European 

Council in violation of the prohibition of conflict of interest (which is what unfortunately also finally happened), they 

should have clearly stated that in any letter to the Appellant, for example: “We will invite Mr. Andrej Babiš to the 

meetings of the European Council no matter what”. 
29 The principle of legality, as a corollary to the rule of law, requires that actions of European administration occur 

under and within the law. 
30 Rules of Procedure of the GC, of 4 March 2015 (OJ 2015 L 105, p. 1), as amended. 
31 The Rules of procedure of the GC state in para. 3 of Art. 130 (Preliminary objections and issues) that, among others, 

that the defendant can apply to the GC for a decision on inadmissibility or lack of competence. Para. 7 of the same 

Article stipulates that the GC shall decide on that application [for a decision on inadmissibility or lack of competence]. 
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covered up the decision on substance up in the last but one para. 39 as a part of the plea on 

inadmissibility. If the order of the GC was to comply with aforesaid Art. 130 (3) and (7) of the 

Rules of Procedure of the GC and Art. 6 ECHR then it would have stopped at para. 33 (and paras. 

39-40) and not contain paras. 34-3832.  

3. Violation of the rules on judicial standing of the Appellant 

9. The third plea. The GC violated the rules establishing the judicial standing of the Appellant 

under Art. 265 sub-para 3 in conjunction with Art. 263 sub-para 4 TFEU. the GC violated the rules 

establishing the judicial standing of the Appellant by (i) illegally adding two additional 

conditions33 not contained in the text of Art. 265 sub-para 3 and Art. 263 sub-para. 4 TFEU which 

list the conditions for judicial standing of applicant in the case of action for failure to act, and (ii) 

erred in the application of the condition of direct and individual concern, by which it committed a 

denial of justice. The Appellant claims that it fulfilled the conditions of direct and individual 

concern as well as other conditions for judicial standing for filing the action for failure to act 

against the European Council34 and rejects adding of additional restrictive conditions for his 

judicial standing added by the GC. 

10. Constitutional basis of the evaluation of the judicial standing of the Appellant. The 

preliminary question preceding the question as to who is entitled to ask the Court for justice in this 

case resides in the question as to who is entitled to demand on behalf of the sovereign (that is EU 

citizens who are paying taxes) to stop the situation where the servants of the sovereign (ministers 

and prime ministers) decided to distribute the money illegally to themselves, that is to illegally 

enrich one of the servants, the Czech Prime Minister.35 If someone is entitled to do so on behalf of 

the sovereign and Art. 265 TFEU has any effet utile, then there must be at least one individual, 

apart from the institutions listed in Arts. 263 and 265 TFEU with a direct right, to do so, that is at 

least one person who, of all citizens in the EU, is most directly and individually concerned by the 

fact that one of the servant of the sovereign (Czech Prime Minister is, illegally misappropriating 

money of the sovereign while other servants (heads of States and Heads of Governments present 

in the European Council) cover up this misappropriation.  

11. First unlawfully added condition by the GC. The first condition unlawfully added by the 

GC leading to the illegal rejection of the judicial standing of the Appellant is the additional 

condition of “being [for the Appellant] concerned […] in a manner analogous to that in which 

the addressee of such an act would be concerned”, which – “being in the analogous situation” 

– shall not represent an additional condition, but is a mere different expression of “direct and 

                                                           
32 Again, this is another “procedural trick” of judges of the GC how to get rid of a difficult case. 
33 Paras. 25 and 27 of the Order. 
34 The Appellant is, as an elected representative of Czech (hence European) taxpayer and as such as a member of the 

Upper Chamber of the Czech Parliament, is both bound by the same rules on conflict of interest, and is entitled to 

demand the European Council that it ensures, as an EU institution, to enforce the same rules on conflict of interest in 

relation to the actions of the Czech Prime Minister, over whom the Appellant exercises control; given that and since 

the Appellant is also bound to control lawfulness of spending of money of those taxpayers, he is, thus, directly and 

individually concerned by unlawful failure to act against the violation of the prohibition of conflict of interest by the 

European Council. 
35 Who is there to make sure that illegal distribution of the money from the sovereign to one its servants is not only 

stopped, but also remedied and brought back to the compliance with legal rules? If no one is entitled to do so, EU is 

not a democracy with respect of rule of law, but a cleptocracy allowing servants (ministers and prime ministers) to rip 

off the sovereign (the citizens). 
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individual concern” used by the Court to elucidate the concept of “direct and individual concern”; 

if direct and individual concern is proven the “in the same situation” is established automatically. 

Nevertheless, the Appellant can prove and proved that it is in a substantially same position. The 

Appellant is, as a Czech constitutional representative, in relation to the absence of conflict of 

interest similar position as the representative of Member States in the European Council: he is also 

bound by the rule not to be in conflict of interest, i.e. he is bound by the negative obligation laid 

down in the first sentence of Art. 61 (1) of the conflict of interest because, as he indicated in the 

Pleadings, since, he, as a Member of the Senate of the Parliament of the Czech Republic, 

participates both on the adoption of the 2021-2027 Multiannual financial framework (EU budget) 

and on the control of what his Prime Minister is doing in the European Council as the Prime 

Minister is reporting to the Senate of the Czech Parliament what is he doing in the meetings of the 

European Council; at the same time, he is also bound by the positive obligation laid down in the 

second sentence of Art. 61 (1) of the conflict of interest – exactly as other representatives of other 

Member States in the European Council – to take appropriate measures to prevent a conflict of 

interests from arising in the functions under their responsibility and to address situations which 

may objectively be perceived as a conflict of interests. Thus, clearly the Appellant is in the light 

of the negative obligation under the first sentence Art. 61 (1) of the Financial Regulation, in the 

similar situation as the Czech Prime Minister, and in the light of the positive obligation under the 

second sentence of Art. 61 (1) of the Financial Regulation directly and individually concerned by 

an unlawful acting of the Czech Prime Minister in relation to the EU budget discussed in the 

European Parliament. 

12. Second unlawfully added condition by the GC. The second unlawfully added condition is 

(i) that the absent act which should have been taken by the European Council can concern only the 

Appellant (Applicant) and cannot, apart from the Appellant, affect also other persons, such as 

Andrej Babiš and the failing institution (the European Council) as such36. Also, the GC erred in 

law when it said “there is no interest in bringing proceedings when the favourable outcome of an 

action could not, in any event, give the applicant satisfaction”37. First, it does not matter that the 

decision of the European Council would also affect third party, since this is natural and inherent 

in the particular situation of this extraordinary case38. Is the GC serious in saying that the Appellant 

has no interest in the case as the favourable decision of the Court would not bring any satisfaction 

to the Appellant? The threats to the life of Applicant and continuous vulgar dehonestations of the 

Appellant by the Czech Prime Minister would cease after a favourable judgement is not a 

“sufficient satisfaction” for the Appellant? A confirmation from the Court that the Appellant 

defended core constitutional principles according to his constitutional affidavit is not a 

satisfaction? Confirmation that democracy in the EU works and that there are no new feudals – as 

the New York Times wrote39 - which are “above law” and above courts is not a satisfaction? Saving 

                                                           
36 Para. 27 of the Order. 
37 Para. 26 of the Order. 
38 The Appellant, being also under the prohibition of conflict of interest, requested the European Council as the EU 

institution to apply to its members the prohibition of conflict of interest which due to being imposed on the EU has to 

be applied by the European Council which is its institution. Hence, the Appellant, as a „constitutional agent“ charged 

under Czech Constitution to protect has the best possible interest in sending to the European Council in his call for act 

this message: „Dear EU, dear European Council, I am representing the people and the taxpayer, please Ensure 

effective control of interest in the meetings of the European Council which benefit from various immunities and over 

which, I the Czech MP, cannot have control of.“ 
39 See above fn. no 6. 
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of cca EUR 650 million40 which, as a result of a favourable judgement, the European Commission 

would have to stop paying to Agrofert Group and Synbiol Group as of 1 January 2021 is no 

satisfaction to the Appellant as an elected representative of a part of those taxpayers? Have the 

judges of the 8th Chamber of the GC abandoned all relevant fundamental values of the EU – 

democracy, justice, equality of law, justice?41  

4. Violation of common constitutional rules of Member States along with Art. 4 (2) TEU 

13. The fourth plea. The GC violated Art. 4 (2) TEU and common constitutional and general rules 

of Member States42 according to which to which no public institution even any public institution 

of the European Union, such as the European Council, can act in the state of conflict of interest. 

The General Court also violated Art. 4 (2) TEU as such by claiming that the Czech Republic does 

not have rules on conflict of interest preventing its public officers, including its prime minister, 

not to be in conflict of interest, for example, in the meeting of the European Council where issues 

which of his private interest are discussed, and should adopt further rules on conflict of interest, 

including at its constitutional level. The GC stated in the first sentence of para. 36 that there is an 

“absence of national measures [in the Czech Republic] to prevent any manifest conflict of interest 

in the representation of the Member State or to those referred to in Articles 258 and 259 TFEU as 

regards disputed sectoral policy payments made in the name and on behalf of the EU.” However, 

that statement is absolutely untrue.  

14. Violation of Art. 4 (2) TFEU. Unlike the GC, Appellant can prove that there are rules and 

measures in the Czech Republic on conflict of interest, which are absolutely sufficient and 

comparable to rules on conflict of interest in other EU Member States as documented by a detailed 

comparative analysis in the Czech ConCourt in its Conflicts of interest judgement43. The statement 

of the GC in para. 36 of the Order that there is no express rule in the Czech law saying “who shall 

go to the European Council meeting if the Prime Minister is conflict of interest” is clearly true 

because no such specific rule exist in any other EU Member State, but the existing Czech rules on 

conflict of interest, as they are written, do prevent the Czech Prime Minister from coming to any 

meeting, including that of the European Council, where he would be in conflict of interest as the 

Czech prime minister similarly as under Art. 61 of the Financial Regulation is obliged not to pursue 

his personal interest before public interest and shall refrain from any action which could be 

                                                           
40 See above fn. no 5. 
41 Or are they so narrow minded that it considers only “improvement of financial situation of the Appellant” as a 

result of its decision as a “personal interest, both actual and existing” or as a the “admissible satisfaction”? 
42 Relevant excerpts from the Conflict of Interest Judgement of the Czech Constitutional Court:  It is therefore a 

generally accepted requirement of the exercise of the public power connected moreover in the State of rule of law 

with various ethical codes of appearance and behaviour of representatives of certain public authorities and functions 

(sometimes in case of conflict of interest the axiom of „appearance standard“ is metaphorically used in relation to the 

way how to act in public function, including for instance the dress code). […] It does not matter that elected members 

of representative bodies or government realise under the emblem of the public interest the points contained in their 

election manifestos or on the basis of that with which they went into election competition; at the same time, it is 

expected that those who apply the law will also pursue the public interest contained therein, and not their personal 

interest, since in particular in respect of members of houses of Parliament such acting in personal interest would be in 

contradiction to their constitutional affidavit. (point 121). 
43 See pt. 91 of this judgement which after this comparative analysis on regulation of conflict of interest in different 

EU a non-EU Member states makes the following statement: „Each State solves the general problem of the exercise 

of public power according to its historical experience and current needs, so that there is no acceptable model of 

regulation of these legal questions. 
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objectively perceived as preferring his personal interest to a public interest44. Yet, due to the “state 

capture” in the Czech Republic by Andrej Babiš and his multinational corporation Agrofert Group 

and Synbiol Group which he in the view of the European Commission controls and is a beneficial 

owner of45, public authorities of the Czech Republic, including the Czech ConCourt, are unable to 

enforce the prohibition of conflict of interest against him, as sadly confirmed by the Czech 

ConCourt in his Conflict of Interest Judgement46 which again sadly none of the Czech authorities 

respect although it is legally under Czech law binding for all courts and public authorities. 

5. Violation of fundamental right of life of the defendant 

15. The fifth plea. The GC violated the fundamental right of life of the Applicant by ridiculising 

in para 39 the threats to his life incited by the exactly same hate speech of Andrej Babiš which he 

used towards the members of the European Parliament visiting Prague in February 2020. In para 

53 of his Observations to the observations of the European Council the Appellant stated and proved 

that he was subject to continuous defamations and hate speech from Andrej Babiš and threats of 

physical liquidations by persons incited by the defamations and hate speech of Andrej Babiš. What 

else than this, the Appellant argued, is the ultimate proof of his direct and individual concern?47  

16. Violation of the fundamental rights of the Appellant to life. Following the publication of 

the Order of the GC the Appellant, as he foresaw and indicated to the GC48, received even more 

new threats to his life49. Thus, by not considering the threats to life of the Appellant as a legitimate 

ground for establishing direct and individual concern of the Appellant, the GC grossly erred in law 

and violated right of the Appellant to life under Art. 2 of the ECHR and Art. 2 of the EU Charter. 

6. Violations of Art. 6 ECHR and Art. 47 EU Charter of Fundamental rights 

17. The sixth plea. The GC violated the right of the Appellant to a fair process under Art. 6 ECHR 

and the right to an effective remedy under Art. 47 of EU Charter of Fundamental Rights by 

committing the violations of procedural rules described above in this Appeal. 

II. SUBSTANTIVE LAW VIOLATIONS 

1. Violation of Art. 13 TEU  

18. The seventh plea. The GC violated Art. 13 TEU as it did not consider the European Council 

as an EU institution and an institution obliged to serve public interest and not private interests of 

representatives of members of such an institution. If the EU is next to its Member States as an 

international organisation and as a subject of international law also a democratic international 

organisation with rule of law, then in the same way as a democratic state with rule of law, it has a 

“constitutional obligation arising from its material core constitution”, that is in the case of the EU, 

Art. 2 TEU to ensure that its institution apply the prohibition of conflict of interest. All EU 

                                                           
44 See, for example, Art. 3 of the Czech Act on Conflict of interest no. 159/2006. 
45 See Annexes to pleadings containing the graphical diagrams of the scope of conflict of interest of Andrej Babiš. 
46 Pts. 142-147 of the Conflict of Interest Judgement of the Czech ConCourt. 
47 Does the Appellant have to die in order to have “direct and individual concern” and it is only his heirs who could 

then pursue the action before the GC? 
48 Given the further rise in death threats after the issuance of the Order on 17 July 2020, the Appellant has a 

legitimately right to believe that there is a high risk that he would be killed by the persons incited by the hate speech 

of Andrej Babiš and his media in case his case would not be considered on its merits. 
49 The Appellant can provide to the CJEU upon request all the threats of death he received in relation to this case. 
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institutions apply the prohibition of conflict of interest – from the European Commission, via the 

European Parliament, CJEU to the last consultative stakeholder group50 - as well as in all Member 

States all public institutions emanating from those Member State have the prohibition of conflict 

of interest and apply it51. 

19. Violation of Art. 13 TEU. A public character of an institution in a democratic State or 

international organisation respecting rule of law is inherently defined by acting in public interest, 

not private interest of its members or representatives of its members. A public institution is also 

defined by a certain level of autonomy and ability to fulfil and enforce the obligations imposed on 

a State or international organisation, such as the obligation to enforce a prohibition of conflict of 

interest towards its members or representatives of its members. A public institution, such as the 

European Council, - which, as the GC stated in para. 35 and 37 of its order that the European 

Council “has no discretion in the application of Article 15(2) TEU when it invites the Heads of 

State or Government of the Member States to European Council meetings“ and that it is not 

upon the European Council, but “it is for the Member States alone, in accordance with their 

internal constitutional rules, to determine whether, in the context of the various proceedings 

of the European Council, they should be represented by their Head of State or Government 

respectively” - cannot be either a public institution nor public institution of a democratic State or 

a democratic international organisation respecting the rule of law. Hence, given the crystal-clear 

provision of Art. 2 TEU that EU is an organisation respecting, among others, values of rule of law 

and democracy as well as the crystal-clear provision of Art. 13 TEU that the European Council is 

an institution of the EU, there cannot be any other conclusion than that that the GC erred in law 

when it ruled that effectively the European Council cannot apply the prohibition of conflict of 

interest towards the representatives of its members by which ruling the GC violated Art. 13 TEU 

along with violation of fundamental values of democracy and rule of law under Art. 2 TEU52.  

2. Violation of Art. 15 (2) TEU  

18. The eighth plea. The GC violated Art. 15 (2) TEU when in its interpretation when in ignored 

of all possible sources of EU law, all generally accepted allowed means of interpretation of legal 

texts and based its interpretation of the aforementioned Article on a pure false fiction consisting 

on, in this particular situation, an entirely irrelevant need to refer to Art. 4 (2) TEU to respect a 

non-existing division of competences at the national (Czech) level where no such division of 

competences at the national (Czech) level exists an ever existed. The GC violated Art. 15 (2) TEU 

for the first time when it decided to ignore of all possible sources of EU law it could have used for 

the interpretation and did that also in violation of all interpretation methods of law.”53  

                                                           
50 See for example prohibition of conflict of interest applicable to consultative stakeholder groups of the European 

Commission contained in Art. 5 (2) of the Commission Decision of 30.5.2016 establishing horizontal rules on the 

creation and operation of Commission expert groups, Brussels, 30.5.2016  C(2016) 3301 final. 
51 See pt. 91 of the Conflict of Interest Judgement of the Czech Constitutional Court. 
52 Moreover, it would be an apparent, clear and total non-sense that all public institutions in the EU and its Member 

States would be obliged to apply the prohibition on conflict of interest, but one the most important and politically 

strongest institution of the EU would be exempt from this obligation; if it were so, then the EU would not be a 

democratic public organisation respecting rule of law. 
53 Para 35 of the Order: […] “Indeed, in the absence of precision on that point in that provision, the provision must be 

understood as being based on the premiss that it is the responsibility of the Member States to adopt national measures, 

including constitutional measures, making it possible to determine whether they should be represented, at meetings 
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20. First violation of Art. 15 (2) TEU. As to sources of EU law which the GC shall have used 

when interpreting Art. 15 (2) TEU, but which the judges of 8th chamber completely ignored54: first, 

primary EU law, such as Art. 13 in conjunction with Art. 2 TEU as explained in the previous 

section II.1. or Art. 325 (1) TFEU as explained in the next section II.3., second, secondary EU law, 

like Art. 61 of the Financial Regulation, third, relevant non-binding acts of adopted by the 

European Parliament in its plenary session, such as the two resolutions of the European Parliament 

of December 2018 and June 202055, fourth, various relevant documents of the European 

Commission, such as the final audit report of Commission services of November 201956, two 

answers of Commissioners to the questions of MEP Niedermayer57 or the Opinion of the Legal 

Service of the European Commission58 All these legitimate and relevant sources of binding and 

non-binding law could and should have been used by the GC, but the GC decided to base its 

interpretation on the basis of a new and so far unknown source of law, in concreto a “fake news” 

consisting in a fictitious, non-existing “division of national competences” the Czech national level 

which it raised above all the aforementioned sources of EU law. As to methods of interpretation, 

which the GC should have used in order to make its method of interpretative work with the allowed 

sources understandable and reviewable, it ignored all the standard and allowed methods of 

interpretation, except for grammatical, such as teleological, systematic, historical etc., and decided 

to base its method of interpretation on a pure arbitrariness since none of the standard methods of 

interpretation and none of the allowed sources on which the interpretation could have been based 

was able to yield to the judges the politically desired result – get, by any, including illicit means, 

rid of the politically difficult case filed by the Appellant. 

21. Second violation of Art. 15 (2) TEU. The GC violated Art. 15 (2) TEU for the second time 

when it based its interpretation on a pure “fake news” argument or invention of a fiction which 

does not exist in reality when it stated in the context of interpretation of Art. 15 (2) TEU that “the 

division of competences within a Member State enjoys the protection conferred by Article 4(2) 

TEU, in accordance with which the EU is required to respect the national identity of the Member 

States inherent in their fundamental political and constitutional structures (see judgment of 18 

June 2020, Porin kaupunki, C-328/19, EU:C:2020:483, Para 46 and the case-law cited).“59 In 

respect of the second violation, the argument of the GC that at the level of Czech Republic there 

exists some “division of competences” between the Czech President and the Czech Prime Minister 

as to who will be present at the meetings of the European Council for the Czech Republic is 

irrelevant, false and fake. The argument is irrelevant since the action for failure to act aims at 

stating that the European Council failed to act when it did not exclude from its meetings related to 

                                                           
of that institution, by their Head of State or Government respectively and, if so, whether there are grounds which may 

lead to one of them being prevented from representing his respective Member State within the European Council. 
54 All of which were provided in the Annexes to the Pleadings and Observations by the Appellant and which, even 

absent that, the GC was supposed to be aware as it is obliged to know the law, but which the GC did not seem to have 

taken into account or made itself familiar with. 
55 See both above in fn. 20. 
56 See above fn. 19. 
57 Application of the rule on conflicts of interest in CAP direct payments, 04-11-2019 E-003583/2019, Application of 

the conflict of interest rule to direct payments in agriculture 27-01-2020 P-000460/2020.  
58 Opinion of the Legal Service of the European Commission 30 November 2018 when the (see for example here – 

the full text of the opinion in English is, for example, on this webpage: 

https://fr.scribd.com/document/438428415/Finalni-audit-Evropske-komise-čast-1) 
59 Para 36 of the Order. 

https://fr.scribd.com/document/438428415/Finalni-audit-Evropske-komise-čast-1
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the EU budget a person with private interest on this EU budget. Nothing less, nothing more60. The 

action was about failure to act of an institution, not about who should be invited to the meetings 

of the European Council: the GC let itself go astray by the European Council who entirely 

displaced the core of the issue in this case61. The GC erred in law when it based its substantive 

rejection of the Appellant claims on the basis of an irrelevant and non-related argument which, is 

on top of that, untrue.  

22. Falsely invented non-existing division of competences. The argument of “respect of division 

of competences” is moreover untrue because no such agreed division of competences, as the GC 

operated with in para 36, exists under Czech constitutional or Czech administrative law. This 

division is nowhere written neither in the Czech constitution nor in any Czech law nor in any 

formal or informal agreement between the Office of the Government, that is the service office of 

the Czech Prime Minister, and the Office of the Presidence, that is the service office of the Czech 

President. No such division of competences exists even orally between the persons of the current 

Czech Prime Minister and the current Czech President. It is not even and “administrative habit or 

custom”, which is not an allowed source of the Czech law in which sources of administrative law 

can only be written, because there is no consensus anywhere in the doctrine as to this division of 

competences: if something could be called under EU or Czech law “administrative custom or 

habit”, it has to be a long-term tacit toleration of an agreed practice. But in this sense, it cannot be 

and “administrative custom or habit” under Czech law because there is no consensus on the 

question as to whether it is a Czech President or Czech Prime minister who should represent the 

Czech Republic in the European Council. As the Appellant explained in its original Pleadings and 

observations to the observations of the European Council under Art. 63 (1) (a) of the Czech 

Constitution which stipulates, on the one hand, expressly that it is the President of the Czech 

Republic who represents the country externally and Art. 67 (1) of the Czech Constitution which 

stipulates, on the other hand, that the Government is the supreme body of the executive power and 

Act. 2/1969, the Competence Act, which assigns within the portfolio of the Czech Government, 

among others, the Ministry of Foreign Affairs. The primary power of external representation of 

the Czech Republic is vested with the President of the Czech Republic and this power entails also 

the power to represent Czech Republic at the meetings of the European Council. This power to 

externally represent the country, including the power to go to the meetings of the European Council 

can, however, also be exercised by the Czech Prime Minister on the basis of the aforementioned 

Art. 67 (1) of the Czech Constitution and the Competence Act 2/1969. If the GC opened ASPI, the 

most renowned and influential legal Czech database of laws, judgements and doctrine, which it 

has at its disposal, the first thing which pops up in relation to the question at stake is that there is 

no single and clear answer to this question, that the answer whether it is one or the other who could 

represent the Czech Republic at the meetings of the European Council is under Czech law unsettled 

and disputed. Thus, there is “no division of competences” as mentioned by the GC, so there is 

nothing to protect under Art. 4 (2) TEU and the GC gravely erred in law when it provided 

                                                           
60 The Appellant only indicated in its call to act that there might be a positive and acceptable solution of this failure to 

act and that, instead of depriving the Czech Republic from the vote at the European Council due to private problems 

of its Prime Minister which would be unfair to the large majority of Czech citizens who disapprove the conflict of 

interest of Andrej Babiš, the European Council could invite the Czech President to the meeting of the European 

Council to represent Czech Republic. 
61 Indeed, it is a practical diplomatic problem of the public officers in the European Council to send the invitation to 

the European Council not to the Office of the Government of the Czech Republic, but to the Office of the President 

of the Czech Republic, no doubt about that, but is not subject of action for failure to act and has nothing do with it. 
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protection to something which does not exist, is not written in any allowed source of law and has 

nothing to do with the question of obligations of fundamental democratic institution of the EU as 

the European Council. 

3. Violation of Art. 325 (1) TFEU 

23. The ninth plea. The GC violated Art. 325 (1) TFEU by refusing to include the European 

Council, despite express provision of Art. 325 (1) TFEU to the contrary62, among the institutions 

of the Union obliged to fight by deterrent measures fraud and other illegal activities affecting the 

financial interests of the Union, which include conflict of interest63. The GC however by its 

statement in para. 3764 of the Order completely negated the obligation of the European Council to 

fight conflict of interest resulting for it from Art. 325 (1) TFEU. 

24. Violation of Art. 325 (1) TFEU. This statement of the GC is in an obvious and total 

contradiction with Art. 325 (1) TFEU. The Appellant submits, as argued in the previous section 

II.1, the European Council as a public institution emanating from an EU which is a democratic 

international organisation respecting the rule of law is obliged to act against conflict of interest in 

the way described in Art. 325 (1) which is by adopting effective and deterrent measures; the 

European Council would be obliged to do so even if Article 325 (1) TFEU did not exist or did not 

apply to it because of the reasons explained in previous section II.1.  

4. Violation of Art. 61 of Regulation (EU) no. 2018/1046 

25. The tenth plea. The GC violated Art. 61 Financial Regulation by not considering 

representatives of Member States in the European Council as persons bound by the prohibition of 

conflict of interest under that Article. As quoted in the previous section the GC stated in para. 37 

that Article 61 (1) of Regulation (EU) no. 2018/1046  does not apply either to the European Council 

nor to the representatives of Member States in the European Council. By this statement the GC 

erred in law and violated this Art. 61 of the Financial Regulation. It is beyond any doubt that (i) 

the Financial Regulation is a directly applicable piece of secondary EU legislation, (ii) Art. 61 of 

this Regulation is in force as of 2 August 2018, and (iii) that the prohibition of conflict of interest 

in its first Para covers (negative obligation – the first sentence)65 both the persons who are in 

conflict of interest, such as Andrej Babiš, and (positive obligation – the second sentence) persons 

who anyhow interact with a person “infected” with the conflict of interest, such as other 

representatives of Member States in the European Council when discussing with such an infected 

persons issues relating to the EU budget in respect of which he could misuse his conflict of 

interest66. 

                                                           
62 Under Art. 325 (1) TFEU all institutions, including the European Council, are obliged to fight fraud and activities 

endangering the financial interests of the EU. 
63 Conflict of interest as well as certain criminal acts defined in the PFI Directive are clear cases of fraud and activities 

endangering the financial interests of the EU under Art. 325 (1) TFEU against which all institutions listed in that 

Article, including the European Council, shall take deterrent measures under that Article. 
64 […] by refusing to act on the call to act and irrespective of whether, having regard to Article 325(1) TFEU and 

Article 61(1) of Regulation 2018/1046, the representative of the Czech Republic in that institution is in a situation of 

conflict of interest, the European Council is not, in any event, in breach of the third Para of Article 265 TFEU in the 

present case.” 
65 As described in the Resolutions of the European Parliament referred to above in fn. 20 (in their point D. / C.) 
66 The Applicant admits that he was shocked by the complete obliviousness and gross negligence on the part of the 

European Council when adopting the 2021-2027 MFF. The Applicant indeed asked in his letter of 16 December 2019 
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26. Violation of the prohibition of conflict of interest and misuse of conflict of interest. It is 

also beyond any doubt that Andrej Babiš effectively misused his conflict of interest and that other 

representatives of Member States in the European Council actively helped him to misuse his 

conflict of interest67; altogether they caused damage to the financial interests of the EU in the 

approximate amount of cca 650 million EUR68 annually and there is, hence, a reasonable suspicion 

that by allowing Andrej Babiš to participate in the meetings of the European Council on 20/21 

June 2019 (and following meetings of the European Council at the end of 2019 and 2020 where 

the issue related to the future EU budget and Multiannual Financial Framework were discussed - 

despite the fact that Andrej Babiš was in violation of the prohibition of conflict of interest under 

Art. 61 of Financial Regulation in relation to the EU budget69.  

                                                           
for the application by the European Council of at least a minimal due diligence in relation to the respect of the 

prohibition of conflict of interest. The European Council however clearly answered that it would not apply even a 

minimum due diligence as to checking whether Andrej Babiš could be in conflict of interest. Moreover, it added that 

what is discussed and adopted in the European Council is all secret covered by some sort of “professional secrecy”66. 

But the European Council is a public institution which is accountable to citizens, not a doctor with medical secrecy 

towards its patients or a lawyer towards the clients it represents. Compare simply with what the Czech Constitutional 

Court wrote in aforementioned judgement in this respect under pt. 119 contained in the table in the next section II.5.  
67 At the end of May 2018 the European Commission presented the first draft of the new common agricultural policy 

framework which foresaw a cap of direct agricultural payments at certain level of agricultural area, meaning that only 

small and medium agricultural farms would continue to receive direct agricultural payments in 2021-2027 whereas 

large agricultural farms would receive basically NOTHING any more from direct agricultural payments. Andrej Babiš 

realised that this would be the end of Agrofert Group which would suddenly as of 2018 instead of receiving cca EUR 

650 million per year would receive NOTHING. He therefore started a frenetic diplomatic activity in other Member 

States – as described in detail in Appellant’s observations to the observations of the European Council – to abolish 

and modify in the European Council this rule proposed by the European Commission. Finally, at the European Council 

which took place on 17 – 21 July 2020, he managed to obtain the agreement of representatives of other EU Member 

States in the European Council that this at EU level determined „fixed cap“ for direct agricultural payments will be 

abolished and that instead each Member States will decide on its own at which level of the agricultural area this „cap“ 

of direct agricultural payments will be applied, i.e. that the decision which farms will receive NOTHING from direct 

agricultural payments in 2021-2027 because they are too big will be done at the level of Member States. Thus, Andrej 

Babiš accomplished the misuse of his conflict of interest in the European Council and he does not have to misuse it 

any more there until the new negotiations on 2028-2035 MFF will start. 
68 The European Council proved to be entirely ignorant as to whether its decision-making or other activity is 

contaminated with conflict of interest. However, the ignorance of these consequences by the officers of the European 

Council does not mean that Mr. Andrej Babiš is at the same level of ignorance of those consequences. He as well as 

everybody else who has certain knowledge of how 2021-2027 Multiannual Financial Framework (MFF) and 

application of EU budget function know that (i) whatever is agreed in the European Council regarding the MFF will 

be automatically approved by the Council as finance ministers cannot go against the agreement of prime ministers and 

presidents as they are their superiors, (ii) the Commission in particular in relation to the future direct agricultural 

payments which are paid automatically by the European Commission and related Member State agencies to the 

agricultural companies which meet certain pre-defined criteria. Given this “automatic” downstream application of 

agreements made in the European Council, Mr. Andrej Babiš knows exactly how much funds from the future 

EU budget under the 2021-2027 MFF the agricultural companies of which he is a beneficial owner of Agrofert 

Group will receive and has different scenarios of increase and decrease of these inflows of monies from the EU 

budget into his companies depending on the development of negotiation in the EU Council of different levels of 

annual ceilings expenditure and structure of MFF and future EU budget.  
69 Moreover, at least three criminal acts - defined in Directive (EU) 2017/1371 of the European Parliament and of the 

Council of 5 July 2017 on the fight against fraud to the Union's financial interests by means of criminal law (the PFI 

Directive), which is in force and applicable as of 6 July 2019 - could have been perpetrated by the described misuse 

of conflict of interest of Mr. Andrej Babiš, namely: (a) Mr. Andrej Babiš could commit (i) an act of „fraud affecting 

the Union's financial interests“ and (ii) an act of „passive corruption“ (Art. 4 (2) (a) of the PFI Directive), whereas (b) 

heads of Governments and heads of States representing other Member States could commit also (iii) „fraud affecting 
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5. Violation of the fundamental value of justice under Art. 2 TEU 

27. The eleventh plea. The GC violated the fundamental value of justice under Art. 2 TEU and 

committed a denial of justice since it refused to allow a plea before the Court which no one else 

can file and which represents the sole means providing for a remedy of a violation of primary and 

secondary EU law which cannot be rectified by any other means.  

Relevant statements of the GC in the Order70 Conflict of interest judgement of Czech ConCourt 

In the present case, even though, on 24 June 2019, the 

European Council had explained to the applicant, in 

clear terms, why it could not take the action requested 

of it, he did not seek to bring the present action under 

Article 263 TFEU for annulment of the European 

Council’s decision, set out in that letter of 24 June 

2019, not to take the steps which it was requested to 

take in the call to act. It is in the context of such an 

action for annulment that, if necessary, subject to 

being able to prove that he had an interest in bringing 

proceedings against such a decision, he could have 

challenged the grounds on which the European 

Council justified its decision not to exclude the Prime 

Minister of the Czech Republic from that institution’s 

meetings at issue. (para 32 of the of the Order of 17 

July 2020). 

- [...] the presence of personal interest puts any 

decision of a public officer in doubt, even such 

decision was correct (in the rules for the exercise of 

judicial power or in the accounting or auditing activity 

the traditional maxim „to be independent and seen to 

be independent“, „Verdeutlichung der 

Unabhängigkeit“). The [EU] Financial Regulation 

in this context (Art. 61 para 1) speaks about 

„...situations which may objectively be perceived.... .. 

not only the subjective aspect (an internal relation of 

the judge to the matter, participants and their 

representatives), but also the objective aspect (the 

judicial decision-making must also externally appear 

to be impartial). (The same is applied in the [EU] 

Financial Regulation in its Art. 61 (pt. 117).  

In the light of all the foregoing considerations, the 

plea of inadmissibility raised by the European Council 

must be upheld and, consequently, the action must be 

dismissed as inadmissible and, in any event, 

manifestly lacking any foundation in law, it being 

emphasised, in response to the applicant’s arguments 

concerning an alleged denial of justice in the event 

that his action were to be dismissed as inadmissible, 

even though he is a member of a national parliament 

and is the subject of threats to his physical safety, that 

Article 47 of the Charter of Fundamental Rights of the 

EU is not intended to change the system of judicial 

review laid down in the Treaties (judgment of 3 

October 2013, Inuit Tapiriit Kanatami and Others v 

Parliament and Council, C-583/11 P, 

EU:C:2013:625, Para 97, and order of 28 February 

2017, NF v European Council, T-192/16, 

EU:T:2017:128, Para 74). (Para 39 of the Order of 

17 July 2020). 

- [...]the transparency principle is a necessary pre-

requisite allowing the exercise of public function to 

be subject to control not only from the part of the 

State, but also from the critical assessment of the 

general public [...] in a way that corresponds to the 

constitutional principle of a democratic republic (as 

res publica) according to Art. 1 para 1 and Art. 2 para 

3 of the [Czech] Constitution and Art. 2 para 1 of the 

Charter [...]. Transparency is linked to the 

requirement of integrity of a public officer who shall 

without raising doubts act as a representative of 

public interest, and who shall according to a wider 

psychological concept of personal integrity be able to 

balance the tension between the values intrinsic to 

the public functions and demands of her external 

environment, continuously act in accordance with 

those principles in different positions and maintain 

internal cohesion of mind against various pitfalls (pt 

119). 

                                                           
the Union's financial interests“, and (iv) a criminal act of „active corruption“ (Art. 4 (2) (b) of the PFI Directive, while 

they may commit those acts  as a criminal organisation (Art. 8 of the PFI Directive). 
70 The arguments of the GC listed below (in the left-hand column) are in an obvious contradiction to the above-

mentioned fundamental EU value of justice and are unambiguously defeated by the arguments in Conflict of interest 

judgement of Czech Constitutional Court (in the right-hand column). 
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Conclusion of the GC: The fundamental value of 

justice applies to all citizens, except for 

representatives of Member States in the European 

Council. They are not criminally nor administratively 

liable in relation to administrative offences and 

criminal acts contained in the binding instruments of 

their own organisation, namely the EU, such as the PFI 

Directive do not apply to them.71 

Conclusion of the Czech ConCourt: Any public 

officer or elected representative should embrace 

requirements of integrity without raising doubts as to 

whether he is acting in a private or public interest 

and/or whether he is in the exercise of its public 

function committing administrative offences and/or 

criminal acts.72 

6. Violation of the fundamental value of equality before law under Art. 2 TEU 

28. The twelfth plea. The GC violated the fundamental value of equality before law enshrined in 

Art. 2 TEU, recital no. 1 of Protocol 12 of ECHR and Art. 20 of the EU Charter of Fundamental 

Rights Art. 2 TEU.  

Relevant statements of the GC in the Order73 Conflict of interest judgement Czech ConCourt  

In the present case, first, it must be held that the act 

the adoption of which by the European Council has 

been requested by the applicant, namely the exclusion 

of the Prime Minister of the Czech Republic from the 

meetings of that institution concerning the financial 

perspective negotiations, would not have been an act 

addressed by the European Council to the applicant, 

but a decision of that institution addressed to that 

Prime Minister. Thus, even if the applicant relies on 

his status as a member of the national representation 

of the Member State in question, in this case the Senate 

of the Czech Republic, in order to act in the public 

interest, the fact remains that the case-law referred to 

in Paras 25 and 26 above instead requires, as regards 

the demonstration of an interest in bringing 

proceedings, him to prove a personal interest, both 

actual and existing, in a finding that the European 

Council has allegedly failed to act. In addition and in 

any event, the condition referred to in the third Para 

of Article 265 TFEU concerning the interest in 

bringing proceedings and requiring that any natural 

or legal person complaining that the institution 

involved has failed to send to that person an act, other 

than a recommendation or an opinion, addressed to 

that person or concerning him directly and 

individually, is clearly not satisfied in the applicant’s 

case since, on the contrary, the measures sought from 

the Council were addressed to a third party (see, to 

- [...] Differently from Article 1 para 1 of the 

Constitution in fine, the State is here for citizens, 

according to Article 2 para 3 of the Constitution, 

public office holders are here, on the contrary, for 

the State as one of forms of embodiment of public or 

general interest. In this sense (when performing the 

public function) they have not, as a part of public 

function mechanism, the autonomy of will, they are 

bound by law, by public interest and common good 

they are obliged to observe according to the character 

of their mandate. For that reason, the state has the 

right, and at the same time in the public interest, the 

obligation to carefully consider not only on which 

fair conditions it will allow to stand for elected or 

other public functions (Article 21 para 4 of the 

Charter), but also to determine the conditions and 

obligations, under which such public function can be 

exercised. [...] This aspect of preparation of a 

decision is also reflected by 61 para 1 of Regulation 

No 2018/1046 of the European Parliament and of the 

Council (EU, Euroatom) of July 18, 2018 (further on 

“ Financial Regulation “). [...] (pt. 90) 

- [...] Article 21 para 4 of the Charter [...] (Article 1 

para 1, Article 2 para 3 of the Constitution, Article 2 

para 1 and 2 of the Charter). It follows from that 

concept not only the obligation of the legislator to 

provide for a fair access to such public functions, but 

also its obligation to regulate their exercise in a way 

                                                           
71 In other words, the GC effectively says: In the European Council representatives of Member States can commit 

criminal acts without fear of being punished for that. Conclusions of the European Council, the source of Union law, 

can be adopted through a behaviour which otherwise – if representatives of Member States in the European Council 

could be administratively or criminally punished – would constitute a criminal act defined by the PFI Directive. 
72 In other words, the Czech ConCourt effectively says: Decision-making respecting Art. 61 of the Financial 

Regulation must in its subjective aspect (an internal relation of to the matter), but also in its the objective aspect (it 

must also externally appear to be impartial) be in line with the fundamental value of justice. 
73 The arguments of the GC listed below (in the left-hand column) are in an obvious contradiction to the above-

mentioned fundamental EU value of equality before law and are unambiguously defeated by the arguments in Conflict 

of interest judgement of Czech Constitutional Court (in the right-hand column). 
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that effect, orders of 23 January 1991, Prodifarma v 

Commission, T-3/90, EU:T:1991:2, Para 37, and of 

26 November 1996, Kuchlenz-Winter v Council, T-

167/95, EU:T:1996:172, Para 20). (Para 27 of the 

Order of 17 July 2020). 

not to arise doubts on their impartial execution in 

public of general interest defined by the law, adopted 

by a legislative authority resulting from free and 

democratic elections. (pt. 94) 

As to the remainder, with regard to the allegations 

relating to the alleged conflict of interest of the Prime 

Minister of the Czech Republic, it must be pointed out 

that the regularity of payments made by the EU in 

respect of the funds granted, in his name and on his 

behalf, in the Member States, falls within the scope of 

the EU rules applicable to those funds and of the 

conditions laid down therein, such as those at issue, 

for example, in Case T-76/20, Czech Republic v 

Commission, pending before this Court. (Para 38 of 

the Order of 17 July 2020) 

- [...] the presence of personal interest puts any 

decision of a public officer in doubt, even such 

decision was correct (in the rules for the exercise of 

judicial power or in the accounting or auditing activity 

the traditional maxim „to be independent and seen to 

be independent“, „Verdeutlichung der 

Unabhängigkeit“). The [EU] Financial Regulation 

in this context (Art. 61 para 1) speaks about 

„...situations which may objectively be perceived.... 

… not only the subjective aspect (an internal relation 

of the judge to the matter, participants and their 

representatives), but also the objective aspect (the 

judicial decision-making must also externally appear 

to be impartial). (The same is applied in the [EU] 

Financial Regulation in its Art. 61 (pt. 117).  

Conclusions of the Order of 17 July 2020: All 

citizens are equal, except for the representatives of 

Member States in the European Council, who are 

above Union law74. The system of the judicial review, 

if it is complete as described the GC of the CJEU and 

if it is to be applied under the conditions stipulated in 

Paras 38 and 39 of the Order of 17 July 2020 is entirely 

faulty and deficient as it does not allow a European 

taxpayer to prevent unlawful distribution of the taxes 

he paid to State and the EU75. 

Conclusion of the Czech ConCourt: All public 

officers [Representative of the member states in the 

European Council] are equal before law and the 

prohibition of conflict of interest applies to them. If 

according to the Constitutional Court guarantees are 

needed to enable the interconnected system of 

institutions and measures to operate properly, and 

elected Members do not have an autonomy of will, 

then Applicant therefore has to act as he vowed in his 

constitutional affidavit, and be able to effectively 

protect the effective application of the equality of law, 

for example, before the CJEU76. 

                                                           
74 In other words, the GC effectively says: If prohibition of conflict of interest does not apply to the representatives of 

Member States in the European Council, then the European Council will be, as the supreme body of the European 

Council, the only institution of the EU and in Member States which can act in breach of that prohibition and in breach 

of the fundamental value of equality before law under Art. 2 TEU. If prohibition of conflict of interest applies to the 

representatives of Member States in the European Council, but the Applicant would not have a standing to act, there 

will be no one who could enforce the prohibition of conflict of interest on the representatives of Member States in the 

European Council in a binding way. 
75 If a Member of a national parliament of a Member State did not have the right to sue a European institution then 

Protocol no. 1 of TFEU would have no real value and it would be a mere „window dressing“. National Parliaments 

can control the EU executive branch (European Council, Council and the Commission), but not in any binding way. 

At the same time, if the European Council managed to get rid of any control of national Parliaments – even if only an 

indirect one via the CJEU – then also the CJEU would lose any practical control over the European Council. In turn, 

then, the fundamental value of the EU, namely the equality of citizens before law, would be seriously undermined. 

Indeed, the European Council and the representatives of Member States in it would be out of reach of control of other 

EU and national institutions. This would completely undermine the system of check and balances of powers among 

EU institutions and EU and national Parliaments. 
76 In other words, the Czech ConCourt effectively says:  The system of checks and balances works as Members of 

national parliaments can control the members of their government in the European Council by bringing the European 

Council to the European Court of Justice. Thus, an effective judicial control over representatives of Member States is 

ensured, those representatives are not above law and their behaviour can be disciplined by CJEU. 



 

21 
 

29. Violation of the fundamental value of equality before law. The GC also erred in law as it 

considered in para. 38: “it must be pointed out that the regularity of payments made by the EU in 

respect of the funds granted, in his name and on his behalf, in the Member States, falls within the 

scope of the EU rules applicable to those funds and of the conditions laid down  therein, such as 

those at issue, for example, in Case T-76/20, Czech Republic v Commission, pending before this 

Court.” This case T-76/20 relates investment subsidies from the EU budget, including agricultural 

investment subsidies and structural investment subsidies as to the on-going audits of the European 

Commission on conflict of interest in the Czech Republic77, not to direct agricultural payments 

which are subject of this case78. The GC effectively says by its statement in para 38 that it is not 

the European taxpayer who pays taxes of which subsidies are disbursed who can sue irregularity 

of such disbursement, but that it is only its recipient who could sue such irregularity, and such 

recipient entitled to sue is only the recipient who is breaching the rules of disbursement of these 

EU monies, namely the conflict of interest79; in relation to direct agricultural payments it is equally 

impossible that another recipient of the same direct agricultural payments similar, but other than 

Agrofert, could have “direct and individual concern” and would be able to sue Agrofert before the 

courts because Agrofert like him received direct agricultural payments80. In the view of the 

Appellant the GC manifestly erred in law since such a conclusion represents denial of justice, 

                                                           
77 Case T-76/20 is about a situation where the Czech State sues the European Commission in the private interest of 

Andrej Babiš and his Agrofert Group due to the fact the Commission stopped certain payments to Agrofert Group due 

to conflict of interest of Andrej Babiš, which in view of the Czech ConCourt Conflict of Interest judgement fell before 

the application of the stronger prohibition of conflict of interest under Czech law as of 7 February 2017. 
78 Investment subsidies – influenceable ex-post. vs. Direct agricultural payments – influenceable ex-ante. If one 

simplifies a bit, these investment subsidies are normally distributed on the basis of competitions for a best project 

which when chosen is then paid from those EU investment and agricultural subsidies depending on to which area the 

subject-matter of the project falls; in any case, to whom such projects funded from EU investment subsidies are finally 

attributed can be influenced „ex post“ that is at the moment of evaluation of the submitted projects and choice of the 

best project. The result of those audits of the European Commission are therefore entirely irrelevant to the current case 

since it is absolutely clear that the powers and functions of the European Council cannot anyhow influence the way in 

which those ex-post project evaluations are made. By contrast, the action for failure to act concerns direct agricultural 

payments the parameters of which, for example – hypothetically - whether the capping of direct payments per farm 

will apply to farms with fields above 130 ha or 150 ha, and which percentage of funds from EU budget under the rules 

of MFF 2021-2027 will be allocated to direct payments to such farms: these parameters are decided „ex ante“ that is 

in the meetings of the European Council and then formalised in a Regulation on the 2021-2027 adopted by the Council 

and the European Parliament which quasi never goes against the agreement of heads of governments or heads of States 

in the European Council. Hence, for the direct agricultural payments their parameters can only be influenced „ex ante“ 

at the moment of their setting in the adoption process of CAP and 2021-2027 MFF which is interlinked and, unlike 

the investment EU subsidies, they cannot be influenced ex-post at the moment of their disbursement since the 

parameters for their allocation and disbursements (payment per hectare or per domestic animal) are fixed once for all 

in the legislative process and then are merely „automatically“ applied by the European Commission and Member 

States authorities – no competition for „best project“ takes place at the stage just before the disbursement of those 

direct agricultural payments. 
79 Such recipient who can sue is then only Andrej Babiš by way of using the Czech state lawyers for his private 

interests and the interests of Agrofert. What the GC says in para 38 is either total error or an outrage to democracy 

because this action of the Czech State against the Commission is nothing but a use of lawyers of the Czech State to 

defend the private interests of Agrofert – the opposition politicians in the Czech Republic were protesting against such 

further misuse of Czech taxpayers money for private interests of the Czech Prime minister and his companies. 
80 As explained under fn. 78, these direct agricultural payments are paid upon fulfilment upon certain predefined 

criteria, such as size of farming area, not following a competition for projects in the area of investment agricultural 

subsidies and investment agricultural subsidies where, if a competitor lost to Agrofert in a competition for certain 

project could theoretically prove “direct and individual concern” and could sue Agorfert for undue advantage of being 

helped by the conflict of interest of the Czech Prime minister. 
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violation of equality before law under Art. 2 TEU and violation of the maxim and principle no 

taxation without representation. 

7. Violation of the fundamental value of rule of law under Art. 2 TEU 

30. The thirteenth plea. The GC violated the fundamental value of rule of law under Art. 2 TEU 

since it results from its decision that representatives of members of the European Council are above 

EU law and can freely violate it without having to fear any sanction.  

Relevant statements of the GC in the Order81 Conflict of interest judgement Czech ConCourt  

Thus, for the purposes of Article 15(2) TEU, it is for 

the Member States alone, in accordance with their 

internal constitutional rules, to determine whether, 

in the context of the various proceedings of the 

European Council, they should be represented by 

their Head of State or Government respectively. 

Consequently, it is clear that, by refusing to act on 

the call to act and irrespective of whether, having 

regard to Article 325(1) TFEU and Article 61(1) of 

Regulation 2018/1046, the representative of the 

Czech Republic in that institution is in a situation of 

conflict of interest, the European Council is not, in 

any event, in breach of the third Para of Article 265 

TFEU in the present case. (para 37 of the Order of 

17 July 2020) 

[...] the danger of misuse of public function is not 

imminent only within the framework of exercise of 

conferred competences, irrespective of whether it is 

a decision-making, legislative, human resources 

competence etc., and not always such acting can be 

qualified as unlawful. [...] Of equal importance is a 

risk of misuse of public function, which is indirect 

(„informal“) where public officer with regard to her 

position can influence or neutralise other person, 

no matter whether they are public officers of 

different type or private persons, by promising them 

certain advantages which she can provide them 

thanks to his position of public officer or, vice-

versa, by a menace of negative consequences which 

the possible „non-cooperation“ with such public 

officer could bring to that other person. (point 129) 

As to the remainder, with regard to the allegations 

relating to the alleged conflict of interest of the 

Prime Minister of the Czech Republic, it must be 

pointed out that the regularity of payments made by 

the EU in respect of the funds granted, in his name 

and on his behalf, in the Member States, falls within 

the scope of the EU rules applicable to those funds 

and of the conditions laid down therein, such as those 

at issue, for example, in Case T-76/20, Czech 

Republic v Commission, pending before this Court. 

(Para 38 of the Order of 17 July 2020) 

The same is true for the obligation of State to take 

appropriate (preventive) measures avoiding in 

functions within their responsibility appearance of 

such a conflict of interest and solving situations 

which can be objectively perceived as a conflict of 

interest (Article. 61 para 1 of Financial 

Regulation), when a doubt on exercise of functions 

of a financial actor is sufficient for an appearance 

of conflict of interest, […] equally to national 

authorities at all levels participating in the 

implementation of budget in direct, indirect and 

shared management, including in the preparation 

of these activities, in audit or control (i.e. not only 

in the proper substantive decision making). (pt. 105) 

Conclusions of the Order of 17 July 2020: The rule 

of law applies to all citizens, except for the European 

Council82. Unlike any other piece of binding 

(legislative or non-legislative) or non-binding 

(legislative or non-legislative) EU legislation, the 

adoption of any binding or non-binding act of the 

Conclusion of the Czech ConCourt: The rule of 

law applies to all citizens, in particular to the 

members of government with top executive power. 

Any legislative or non-legislative act adopted by such 

members of government with top executive power in 

conflict of interest is null and void84. 

                                                           
81 The arguments of the GC listed below (in the left-hand column) are in an obvious contradiction to the above-

mentioned fundamental EU value of rule of law and are unambiguously defeated by the arguments in Conflict of 

interest judgement of Czech Constitutional Court (in the right-hand column). 
82 In other words, the GC effectively says: The source of law of the EU, conclusions of the European Council to which 

secondary EU law instruments regularly refer as their source of inspiration, can be legally rotten (adopted in violation 

of the prohibition conflict of interest) as well as any secondary EU law instruments adopted on their basis  
84 In other words, the Czech ConCourt effectively says: The source of law of the EU, conclusions of the European 

Council cannot be legally rotten, and for them to be valid, they must be adopted not in conflict of interest. 
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European Council is not subject to any legal or “EU 

constitutional” legal requirements83. 

 

8. Violation of the fundamental value of democracy under Art. 2 TEU 

31. The fourteenth plea. The GC violated the fundamental value of democracy under Art. 2 TEU 

by ruling that the only admissible means of redress of violation of a prohibition of conflict of 

interest of an individual in a public function of a Member State shall be the procedure under Art. 

7 TEU, that is a procedure used where there is “a clear risk of a serious breach by a Member State 

of the values referred to in Article 2”. The GC thus effectively said that “Mr. Andrej Babiš as the 

Prime Minister equals the State of Czech Republic”85. Yet, in a situation, when, (i) one person in 

a Member State is committing an administrative offence or possibly a criminal act while at the 

same time all public institutions, including courts and including the GC, try to cover up this 

administrative offence of the Prime Minister, but while (ii) for all other citizens the public 

institutions and courts normally function, such situation cannot ever come anywhere close to 

conditions of Art. 7 TEU and, hence, the remedy under Art. 7 TEU cannot ever be used86.  

Relevant statements of the GC in the Order87 Conflict of interest judgement Czech ConCourt  

In addition and in any event, as regards whether there 

was, in the present case and as the European Council 

argues in its plea of inadmissibility, no obligation on 

that institution with regard to the measures requested 

by the applicant in the call to act, because of that 

institution’s lack of competence to adopt those 

measures, it must be recalled that that question is not 

a condition for the admissibility of the action for 

failure to act, but a question which must be examined 

on the merits. It is precisely in order to rule on the 

substance of a claim for a declaration of a failure to 

act that it is necessary for the Court to determine 

whether, at the time of the call to act addressed to the 

institution concerned within the meaning of the 

second Para of Article 265 TFEU, that institution was 

under a duty to act in the manner requested by the 

applicant in the call to act (see, to that effect, 

judgment of 29 September 2011, Ryanair v 

Commission, T-442/07, not published, 

EU:T:2011:547, Paras 27 and 28). (para 35 of the 

Order of 17 July 2020) 

- [...] not only is it important how the management of 

public affairs objectively operates, but also how such 

operation is perceived by the general public. Such 

trust can hardly be won by the State there where 

there is a suspicion that the exercise of a public 

function has continuously been influenced by private 

interests without that being anyhow verified or 

sanctioned. This is [...] linked [...] to the effectiveness 

of the legal regulation of conflict of interest as a 

constitutional requirement (point 127.) 

- [...]Of equal importance is a risk of misuse of public 

function, which is indirect („informal“) where public 

officer with regard to her position can influence or 

neutralise other person, no matter whether they are 

public officers of different type or private persons, by 

promising them certain advantages which she can 

provide them thanks to his position of public officer 

or, vice-versa, by a menace of negative consequences 

which the possible „non-cooperation“ with such 

public officer could bring to that other person. (pt 

129.) 

In the present case, however, irrespective of the 

merits of the allegations of corruption made by the 

applicant against the Head of Government of the 

- To be able to properly exercise its tasks, a 

government should be composed of persons  which 

can be expected to fully perform their functions, to 

                                                           
83 Appellant points out that not exercising legislative functions does not mean European Council can act outside control 

of members of national parliaments of Member States and outside provisions of applicable primary and secondary 

Union law, in particular Art. 61 of Financial Regulation, Art. 325 (1) TFEU and Art. 2 TEU. 
85 If the maxim “I am the State” could have been true in relation to the absolutist French king Louis XIV., such maxim 

is not valid in a democracy, which sadly does not result from the conclusions of the GC made in the Order. 
86 Violation of a prohibition of conflict of interest by one person, be it a Prime Minister, is nothing more than an 

administrative offence under Czech law and EU law; it is not, as such, unless it is effectively misused, even a criminal 

act under Czech law and EU law (Pt. 148 of Conflict of Interest Judgement of Czech Constitutional Court.) 
87 The arguments of the GC listed below (in the left-hand column) are in an obvious contradiction to the above-

mentioned fundamental EU value of justice and are unambiguously defeated by the arguments in Conflict of interest 

judgement of Czech Constitutional Court (in the right-hand column). 
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Czech Republic and of the judgment delivered by the 

Ústavní soud (Constitutional Court), it must be found 

that, as the European Council claims, that institution 

has no discretion in the application of Article 15(2) 

TEU when it invites the Heads of State or 

Government of the Member States to European 

Council meetings. Indeed, in the absence of precision 

on that point in that provision, the provision must be 

understood as being based on the premiss that it is 

the responsibility of the Member States to adopt 

national measures, including constitutional 

measures, making it possible to determine whether 

they should be represented, at meetings of that 

institution, by their Head of State or Government 

respectively and, if so, whether there are grounds 

which may lead to one of them being prevented from 

representing his respective Member State within the 

European Council. (para 35 Order of 17 July 2020). 

be integral personalities not split when 

accomplishing  their public interest missions, fully 

aware of the public interest´s importance, 

sufficiently loyal in relation to the State [see 

judgment of Constitutional Court of December 5, 

reference number  Pl. ÚS 9/01 (N 192/24 SbNU 419; 

35/2002 Sb.)], not being in a situation of conflict of 

interest, but performing their public function in a 

way that they shall not outwardly appear to be in a 

situation of conflict of interest , and […] (point 88). 

- An obligation of democratic rule of law (article 1, 

para 1 of the Constitution) is [...]to prevent them to 

profit of conferred powers to promote their own 

interests to the detriment of the public interest, but 

also to the detriment of other participants in the 

political competition or in the competition on the 

market, as well as to the detriment of the public 

confidence..[...] (point 89) 

That conclusion is all the more valid since, without 

prejudice, as appropriate, to the procedure provided 

for in Article 7 TEU in the absence of national 

measures to prevent any manifest conflict of interest in 

the representation of the Member State or to those 

referred to in Articles 258 and 259 TFEU as regards 

disputed sectoral policy payments made in the name 

and on behalf of the EU, the division of competences 

within a Member State enjoys the protection conferred 

by Article 4(2) TEU, in accordance with which the EU 

is required to respect the national identity of the 

Member States inherent in their fundamental political 

and constitutional structures (see judgment of 18 June 

2020, Porin kaupunki, C-328/19, EU:C:2020:483, 

Para 46 and the case-law cited). (para 36 Order of 17 

July 2020) 

- [...] In relation to the EU law, the provisions of 

Section 4a [prohibition of control of media by 

politicians, including the members of the 

government], differently from Sections 4b and 4c of 

the Law on Conflict of Interest [prohibition of 

control of companies which receive public contracts, 

national or EU subsidies or investment incentives] by 

politicians, including the members of the 

government]  are above all a solution of national 

problems of political and constitutional system (for 

more details see  sub 160), which is not a question of 

Article 4 para  3 of SEU embodying the principle of 

loyal cooperation, but of Article 2 of SEU containing 

a list of fundamental values common to EU and its 

member states […] (pt. 107). 

Thus, for the purposes of Article 15(2) TEU, it is for 

the Member States alone, in accordance with their 

internal constitutional rules, to determine whether, in 

the context of the various proceedings of the European 

Council, they should be represented by their Head of 

State or Government respectively. Consequently, it is 

clear that, by refusing to act on the call to act and 

irrespective of whether, having regard to Article 

325(1) TFEU and Article 61(1) of Regulation 

2018/1046, the representative of the Czech Republic 

in that institution is in a situation of conflict of interest, 

the European Council is not, in any event, in breach of 

the third para of Article 265 TFEU in the present case 

(p. 37 Order 17 July 2020) 

- [...] [T]he state has the right, and at the same time 

in the public interest, the obligation to carefully 

consider not only on which fair conditions it will 

allow to stand for elected or other public functions 

(Article 21 para 4 of the Charter), but also to 

determine the conditions and obligations, under 

which such public function can be exercised. [...] 

This aspect of preparation of a decision is also 

reflected by 61 para 1 of Regulation No 2018/1046 of 

the European Parliament and of the Council (EU, 

Euroatom) of July 18, 2018 (further on “ Financial 

Regulation “). [...] (point 90) 

Conclusions resulting from the Order of 17 July 

2020: The decision-making of the European Council 

is free from application of any rules of primary and 

secondary EU law88 and its conclusions can violate 

Conclusion of the Czech ConCourt: No public 

institution in a democracy can act, whether formally or 

informally, in conflict of interest. The legislator of any 

democratic state is obliged to ensure protection of any 

                                                           
88 In view of the Appellant, the European Council if acting in presence of conflict of interest of one of its members 

cannot decide anything if it want to call itself democratic public institution. If it decides anything while any of the 
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any rules of EU law and no one is entitled to control 

them, directly or indirectly via the review of CJEU89. 

public body emanating from such a state from the 

conflict of interest90. 

32. Violation of the fundamental value of democracy under Art. 2. Since constitutional value 

of democracy under the Czech constitution is identical to that of the EU listed in Art. 2 TEU, the 

same obligation to prevent the discussions in the European Council from being tainted by a conflict 

of interest apply to the EU, including the European Council91. Yet, the European Council and the 

GC ignored those obligations and violated fundamental EU values in Art. 2 of TEU.  

9. Appeal on costs 

33. The fifteenth plea. The GC violated the general EU principle of foreseeability of law when it 

ruled that the Appellant shall pay the costs, and that the determination of the amount of costs is 

nowhere described, thus, being entirely arbitrary and non-foreseeable given that Art. 133-141 of 

the Rules of Procedure of the General Court, which govern the determination of costs, do not 

contain any material regulation determination of costs and is an expression of pure arbitrariness. 

10. Appeal of the order stating there is no need to rule one the application for an interim measure 

34. The sixteenth plea. Given that according to the annual report of the CJEU the average time 

for issuing a judgement by the CJEU is 20 months, the Appellant also appeals the decision of the 

President of the GC that there is no need to rule on Appellant’s application for interim measure 

under Art. 279 TFEU and restates reasons for such interim measure. Since the 2021-2027 MFF 

will start to apply from 2021 the CJEU shall decide before end of 2020 or issue interim 

measure.***END***  

SCHEDULE OF ANNEXES: Sole Annex to this Appeal – Invitation to act sent by the 

Appellant on 10 June 2020 to the European Council, p.1-5 

 

                                                           
representatives of its Members is in conflict of interest, its decision shall be declared null and void from the beginning 

due to the violation of Art. 2 TEU, Art. 325 (1) TFEU and Art. 61 (1) of the Financial Regulation by the CJEU. If the 

CJEU is not capable of doing so, it shall be national courts of Member States who shall decide that the such act of the 

European Council, such as the 2021-2027 MFF, is null and void as it violates the constitutional rule arising out of the 

material core of Constitutions of all EU Member States. 
89 In other words, the GC effectively says: The EU is not a democratic international organisation and the European 

Council is not a democratic institution because EU does not have to ensure that its institutions, including the European 

Council, apply prohibition of conflict of interest, which the EU must enforce in its institutions. 
90 In other words, the Czech ConCourt effectively says: The conflict of interest does not have to be proven by a court 

judgment in force, or a decision of a public body or claimed and/or substantiated by evidence. It suffices that there is 

an „appearance of conflict of interest have to be“. The EU is a democratic international organisation since it obliges 

via Art. 325 TFEU and Art. 61 of the Financial Regulation all its institutions to have to respect the prohibition of 

conflict of interest. The European Council would be a democratic institution if it prevented the conflict of interest 

from appearing in its acting and in this way respects value of democracy in Art. 2 TEU. 
91 The highest risk of contamination of decisions by conflict of interest was in situations where those decisions 

concerns budgetary question and that it was a fundamental constitutional obligation of the State to ensure that decisions 

of all public bodies are made free of conflict of interest, i.e. in the public interest only without any interest on private 

enrichment (pt. 123 of the Conflict of Interest Judgement of the CzechCon Court). 


